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Honorable Joseph B. Eastman to be Honored by 
Washington Chapter of Association of I. C. C. 
Practitioners 


A testimonial dinner will be tendered to Honorable Joseph B. East- 
man, Member of the Interstate Commerce Commission and Director of 
Defense Transportation, at the Statler Hotel, Washington, D. C., on the 
evening of February 17, 1944, by the Washington Chapter of the As- 
sociation of Interstate Commerce Commission Practitioners, in celebra- 
tion of his 25th anniversary as a member of the Interstate Commerce 
Commission. 


Mr. George H. Muckley, General Attorney of the Southern Pacific 
Company, Transportation Building, Washington, D. C., who is Chair- 
man of the Washington Chapter of the I. C. C. Practitioners’ Asso- 
ciation, has appointed the following Committee on Arrangements for 
the dinner : 


Chairman, Arrangements Committee: Edward F. Lacey, Executive Sec- 
retary, National Industrial Traffic League, 450 Munsey Building, 
Washington, D. C. 


R. Granville Curry, Vice-Chairman, Southern Building, Washing- 
ton, D. C. 


Clarence A. Miller, Vice-President and General Counsel, American Short 
Line Railroad Association, 1120 Tower Building, Washington, D. C. 


J. Carter Fort, General Counsel, Association of American Railroads, 
Transportation Building, Washington, D. C. 


Karl L. Wilson, Middle Atlantic States Motor Carrier Conference, 
Earle Building, Washington, D. C. 


Sarah F. MeDonough, Executive Secretary, Association of Interstate 
Commerce Commission Practitioners, 2218 I. C. C. Building, Wash- 
ington, D. C. 


Because of war conditions and restrictions on travel, it will be 
necessary to confine the attendance at the dinner to Washingtonians. 
However, any practitioner who has business in Washington on that 
date will be most cordially welcome. 


_ Tickets must be procured from Clarence A. Miller, Chairman, In- 
vitations Committee, 2218 I. C. C. Building, Washington, D. C., at $5.00 
each. Checks should be made payable to Karl L. Wilson, Treasurer. 
Tables of ten may be reserved in the name of one person, upon receipt 
of check for the full amount. Final reservation date will be February 
12th, and no cancellations or reservations will be made after that date. 
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Commissioner Patterson Elected Chairman 
of I. C. C. 


The Commission has elected Commissioner W. J. Patterson as its 
Chairman for the year 1944. Commissioner John L. Rogers, who by 
seniority in service was next in line for election as Chairman, was 
unable to undertake the added duties of the Chairmanship since he 
is serving also as Assistant Director of the Office of Defense Trans- 
portation. 

Commissioner Patterson came to the Commission in September 1914, 
as a Safety Appliance Inspector, with a background of practical rail- 
road experience. He was successively promoted to the positions of 
Assistant Director and Director of the Bureau of Safety. He retained 
the latter position until appointed by the President as a Member of 
the Commission in July 1939. 





Hon. Joseph B. Eastman and Hon. John L. Rogers 
Reappointed Commissioners 


Reappointment of Joseph B. Eastman, of Massachusetts, and John 
L. Rogers, of Tennessee, as members of the Interstate Commerce Com- 
mission for the terms expiring on December 31, 1950, were announced 
on December 2, when their nominations were sent by the President to 
the Senate for confirmation. 





MAIL BALLOT SENT TO MEMBERS 


Under date of December 20th, the Executive Secretary sent to each 
member a mail ballot (see: p. 96, November Journal). It will be very 
much appreciated if these ballots are returned promptly. 
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Legislative Rate-Making* 


By J. Van DyKE NorMAN 


There has recently been so much ill-advised and unsound discussion 
of ‘‘legislative rate-making’’ that it seems advisable to inquire just what 
is “legislative rate-making.’’ In the first place, every rate prescribed 
for the future by public authority is a legislative act and therefore in 
the true sense is ‘‘legislative rate-making.’’ When the Interstate Com- 
merce Commission prescribes a rate it is acting for and on behalf of 
Congress and in accord with policies and standards prescribed by Con- 
gress. In Arizona Grocery Co. v. A. T. & 8. F. Ry. Co., 284 U. 8. 386, 
the Supreme Court said: 


‘When under this mandate the Commission declares a specific rate 
to be the reasonable and lawful rate for the future it speaks as the 
legislature, and its pronouncement has the force of a statute.’’ 


Many statements and resolutions that have recently appeared as 
emanating from commercial bodies and traffic organizations seem to 
proceed on the theory that the function of rate-making is vested in the 
Interstate Commerce Commission by organic law and that any inter- 
ference therewith by the Congress is an unwarranted intrusion. Just 
the contrary is true, because the making of rates for the future is a 
legislative act and all legislative power is vested in Congress by the 
Constitution of the United States. Because of the difficulty in informing 
itself and the time required in making necessary investigations, it is 
impracticable for Congress to directly exercise this legislative function 
in particular cases. Congress, therefore, established the Interstate 
Commerce Commission and delegated to it the authority to make rates 
in accord with policies and standards prescribed by Congress. Congress 
is without authority to delegate its legislative power, but it may, after 
laying down general rules of action, and establishing standards, delegate 
toa Commission created by it the authority to apply such rules and 
standards to particular situations. This rule of law is well stated in 
1. C. C. v. Goodrich Transit Company, 224 U. S. 214, where the Court 
said : 


‘“‘The Congress may not delegate its purely legislative power to a 
Commission, but having laid down the general rules of action under 
which a Commission shall proceed, it may require of that Commis- 
sion the application of such rules to particular situations and the 
investigation of facts with a view to making orders in a particular 
matter within the rules laid down by the Congress.’’ 


_ In discussing ‘‘legislative rate-making’’ it is therefore well to keep 
in mind—(1) that the legislative authority to make freight rates is 





*Extract from address prepared for delivery before the Transportation Club 
of Louisville, Kentucky. 
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vested by the Constitution solely in the Congress of the United States; 
(2) that the Interstate Commerce Commission can exercise only such 
authority as is delegated to it by the Congress; and (3) that the Con. 
gress cannot delegate authority to make rates except by laying down 
the rules and setting up the standards to be applied to particular 
situations by the agency established by it for that purpose. In the light 
of these principles much of the recent discussion of ‘‘legislative rate- 
making’’ appears somewhat ridiculous, such as the statement in a resolu. 
tion of one Chamber of Commerce, objecting to a bill pending in Con- 
gress on the ground that it would ‘‘substitute the will of Congress for 
the rate-making powers of the Commission.’’ 

However, keeping these principles in mind, we are well within our 
rights in trying to persuade the Congress not to pass an act prescribing 
specific rates and in insisting on Congress continuing in the course adopt- 
ed by it more than fifty years ago, which is to lay down the rules and 
establish the standards for the making of rates and leave to the Inter- 
state Commerce Commission the application of such rules and standards, 
Not only this, but we are also well within our rights in undertaking to 
persuade Congress not to prescribe policies or establish standards to be 
applied by the Interstate Commerce Commission that in our opinion are 
unwise; but in doing this we must recognize that it is the province of 
Congress to declare the policies and to prescribe the standards. 

While I am opposed to the enactment of various bills now pending 
in Congress, directing the Commission to establish ‘‘uniform rates’’ my 
opposition is not predicated on any contention that Congress is not 
entirely within its rights in enacting such legislation, but that it is un- 
wise and unnecessary for it to do so. Unwise, because absolute uniform 
rates would prevent the elasticity in rate structures which is necessary 
to serve the commerce of the country; and unnecessary because the 
Commission now has authority to establish uniform rates and has done 
so in practically all the Class Rate Cases that have been before it, but 
in doing so has not ‘‘frozen’’ the rate structure. 

When the war is over it may well be necessary for Congress to de- 
clare new policies and establish new standards to govern the Interstate 
Commerce Commission in performing the legislative function assigned 
to it. This may be true because of the necessity for revamping the rate 
structure so as to adapt it to the needs of thousands of plants which 
have been built throughout the country for the production of war ma- 
terials. There now is much agitation in England for the establishment 
of rates on a ‘‘postage stamp’’ basis. While it is hard to conceive of 
this country, with its far-flung distances, seriously considering any 
such plan, yet this serves to illustrate the fact that new policies may 
have to be invoked. 

The rate-making provisions of the present Act seem to be sufficient 
for present conditions and further legislation by Congress should await 
developments so it can be determined what policies are necessary to meet 
the new conditions. The conditions existing after World War I like- 
wise required new policies in rate-making, but these policies were not 
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enacted into legislation until February 28, 1920. That Act, known as 
the ‘‘Transportation Act, 1920,’’ introduced a new policy of rate- 
making which required that the Interstate Commerce Commission deal 
with the carriers as groups and initiate rates that would, as nearly as 
may be, earn a fair return for the carriers in each said group. One- 
half of the excess above 6% return in net railway operating income was 
to be turned over to the Interstate Commerce Commission to be put 
into a revolving fund and loaned so as to enable carriers to make im- 
provements to rail properties which were in the public interest but 
promised no immediate return of revenue. So far as I know no one 
denounced this act as being ‘‘legislative rate-making,’’ yet one of its 
purposes, as stated in Section 5, was to enable the carriers to maintain 
uniform rates in the various territories and the Supreme Court, in up- 
holding it, said: 


‘‘Uniform rates enjoined for all shippers will tend to divide the 
business in proper proportion so that when the burden is great the 
railroad of each carrier will be used to its capacity.’’ Dayton- 
Goose Creek R. Co. v. U. S., 263 U. 8. 479. 


The pending bills would merely expand the application of the uni- 
form rate principle to apply to class rates countrywide instead of within 
rate territories. 

This new rate-making policy remained in effect for some thirteen 
years, but due to the difficulties of administration and the fact that its 
purposes became impossible of accomplishment by reason of a complete 
reversal in the industrial and financial situation and the advent of new 
forms of transportation, it was repealed by the ‘‘Emergency Railroad 
Transportation Act, 1933.’’ 

Congress itself realizes the inadequacy and impropriety of the Con- 
gressional Committee method of inquiry into and determination of what 
should be proper particular rates. In recognition of this fact it cre- 
ated the Interstate Commerce Commission and at no time has Congress 
undertaken, by direct legislation, to prescribe a given rate for applica- 
tion between particular points or territories. It has at times, however, 
indulged in what might be called ‘‘political gestures,’’ such as the 
direction in the Hoch-Smith Resolution, that the Interstate Commerce 
Commission effect ‘‘such lawful changes in the rate structure of the 
country as will promote the freedom of movement by common carriers 
of the products of agriculture * * * at the lowest possible lawful rates 
compatible with the maintenance of adequate transportation service.’’ 
The Commission construed the resolution as effecting a change in the 
basie law, and in compliance with its construction of the resolution 
ordered a reduction in rates on deciduous fruits from California to 
Eastern destinations. The Supreme Court, however, in Ann Arbor R. 
Co. v. U. 8., 281 U. S. 658, held that the resolution made no change in 
the basic law and set aside the Commission’s order. Since that decision 
(June, 1930) Congress has refrained from such gestures, and let us hope 
it will continue to do so. 
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While, as stated, I am opposed to the passage of the so-called ‘‘uni- 
form rate’’ bills, now pending in Congress, yet it does not seem reason- 
able to charge that the mere pendency of such bills operates as a pres. 
sure influence on the Interstate Commerce Commission, or that they 
threaten the independence and integrity of the Commission, nor is it 
reasonable to expect Congress to abandon its legislative functions be. 
cause of the pendency of cases before the Commission, however im- 
portant, if Congress believes changes in the policies or standards gov- 
erning the Commission to be necessary in the public interest. 

The sound position for us to take is that we oppose the passage 
by Congress of any Acts prescribing particular rates, but that we 
recegnize that it is the function and duty of Congress to prescribe 
policies and standards to govern the Interstate Commerce Commission 
in performing its rate-making functions and that we want to be helpful 
to Congress in adopting wise legislation to that end. 

The original ‘‘ Act To Regulate Commerce’’ (now the ‘‘ Interstate 
Commerce Act’’) has been amended directly many times and parts II, 
ITI and IV have been added.* It no doubt will be further amended and 
extended to meet ever changing conditions. It is the duty of those of 
us who are familiar with its administration and application to try to aid 
Congress in making wise amendments and additions and we can perform 
this duty only by an unprejudiced approach to the subject. 





* For a complete review of the amendments to 1937 see “The Evolution of the 
Interstate Commerce Act: 1887-1937” by Clyde B. Aitchison, March 1937 issue of 
The George Washington Law Review. 
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Rate-Making and Rate-Publishing Procedures of 
Rail, Motor, and Water Transport Groups 


The transportation Board of Investigation and Research trans- 
mitted to the President and Congress a report on its study of Rate- 
Making and Rate-Publishing Procedures of Railroad, Motor and Water 
Carriers. 

Undertaken pursuant to provisions of the Transportation Act of 
1940, the report covers an investigation of the organization, member- 
ship, and procedures of the associations, bureaus and committees set 
up by rail, motor, and water carriers for the joint consideration of pro- 
posals involving changes in classifications, rates, rules, and regulations 
applicable on freight traffic. 

Recognizing that rate bureaus are necessary and that existing law 
and regulations of the Interstate Commerce Commission have emphasized 
the need for rate-making procedures initiated by the carriers themselves, 
the report cites certain abuses and recommends that organization plans 
and procedures established by rate bureaus and committees be sub- 
jected to regulation by the Commission. 

The report further proposes that representatives of each type of 
regulated carrier—rail, motor, and water—be authorized to confer 
among themselves as to the form of rate-making organization to be main- 
tained, the methods of procedure to be followed, and the determination 
of rate questions submitted by shippers and carriers, all subject to ap- 
proval and control by the Interstate Commerce Commission. 

‘‘With regulation by the Commission,’’ the report continues, ‘‘the 
procedure of such agencies could be better adapted to serve the affected 
shippers, carriers, and the public interest. Existing doubts as to the 
clear legality of these rate-making procedures of railroad and motor 
carriers explain in part the failure of the rail carriers to perfect their 
interterritorial rate-making arrangements * * *.’’ 

Interests of shippers, carriers and the public generally, the report 
continues, ‘‘will be best served by amendments of the Interstate Com- 
merce Act providing legislative standards for the regulation of rate- 
making and rate-publishing procedures and by giving to the Interstate 
Commerce Commission a broad grant of powers to regulate such carrier 
activities according to these standards.’’ 

According to the report, ‘‘the effect of such amendments would be 
relief from the prohibitions of Federal antitrust laws as applied to 
rate-making and rate-publishing activities,’’ but the report emphasizes 
that such relief would apply ‘‘only to the extent that such activities 
conform to the legislative standards and to such rules and regulations 
as the Interstate Commerce Commission may promulgate under them.’’ 
The report adds, however, that ‘‘collusive practices in restraint of 
trade and competition would still be subject to provisions of the Federal 
antitrust laws.”’ 
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The report suggests that the Commission should not participate in 
proceedings or deliberations of carriers in the initiation of rates, and 
that no regulations or procedure should operate to restrict the right of 
any individual] carrier to change any rate, fare, charge, classification or 
tariff rule, regardless of the action of any association, conference, bureau, 
committee, or agent. 

Based on information furnished by carrier rate-making committees 
and tariff-publishing agents, the Board’s report reviews the organiza- 
tion plans and procedures of carrier rate-making bureaus and con- 
mittees and suggests changes for the purpose of obtaining substantial 
Nation-wide uniformity in procedure, more expeditious handling of 
rate adjustments, and better protection of shippers’ needs in appeal pro- 
cedure with minimum delays and full recognition of the individual car. 
rier’s right to reach its own decisions and take independent action. 

The general conclusions and recommendations of the Board for 
legislation are quoted in full: 

‘*In the separate sections of this report devoted to railroad, water, 
and motor-carrier associations, bureaus and committees, the Board has 
stated separately its views as to classification and rate-making proce- 
dures. These expressions embody suggestions to the carriers relative 
to improvements in their rate-making procedures which, it is hoped, the 
carriers will voluntarily make. They are not intended as suggestions 
for legislation relating to such details of rate bureau procedures. The 
remainder of the report is devoted to general conclusions and specific 
recommendations to Congress for legislation in the field of carrier rate- 
making and rate-publishing procedures. 


“General Conclusions” 


‘‘The history of carrier growth and development of their public 
services under Federal and State regulation of rates and services shows 
that there has been an increasing need for conferences and agreements 
among all types of carriers. Acts of Congress and decisions of the com- 
missions and courts have high-lighted the ever increasing necessity for 
carrier conferences and agreements to carry both legislative policies and 
regulatory requirements into effect and to make possible the continued 
furnishing of the transport facilities used in unprecedented volume dur- 
ing the present war emergency. The more than 50-year old drive of 
Congress and the Interstate Commerce Commission for uniform freight 
classification and its effect on the railroad classification committee or- 
ganizations is a case in point. 

‘‘The group rate-making standards of the Transportation Act of 
1920 required the making of rates by both the carriers and the Inter- 
siate Commerce Commission on a basis that would permit the mainten- 
ance of adequate transportation facilities by weak lines of railroad, as 
well as the more favorably situated strong lines. After passage of that 
act rates could not lawfully be made on the basis of the lowest cost rail- 
road, if the effect of such rates would be to bankrupt less favorably 
situated competing railroads. 
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‘Nationwide rate investigations by the Commission under the Hoch- 
Smith resolution and orders of the Commission establishing lawful class 
and commodity rates affecting important commodities in all parts of 
the United States emphasized the necessity for group carrier agreements 
and action in the rate-making field. 

“‘The regulation of motor carriers under Part II of the act has 
shown that regulation of the thousands of motor carriers in all parts 
of the United States would be practically impossible without group con- 
sideration of rate making and other problems by these carriers. The 
spontaneous formation of motor carrier rate-making organizations, such 
as the western Iowa live stock haulers on the one hand, or the more com- 
plex New England Motor Rate Bureau, Inc., and Eastern Motor Freight 
Conference, Inc., on the other, shows the carrier need for such organ- 
izations. 

‘Section 3 of the act originally prohibited undue or unreasonable 
preferences and prejudices as between persons, firms, corporations and 
places, localities and descriptions of traffic. Amendments to Section 
3 in the Transportation Act of 1940 prohibit undue or unreasonable 
preferences or prejudices to regions, districts or territories in addition 
to the other groups previously coming within its terms. Single carriers 
do not serve and make the rates, classifications, rules and regulations 
applicable to entire districts, regions or territories, but groups of 
carriers do. These new, and as yet untried, standards of the law cer- 
tainly impose further requirements for group rate-making by the 
carriers and the Commission. No single carrier serving the south and 
Official Territory controls the rates between those regions, districts or 
territories. Only the varying groups of carriers within the south, 
within Official Territory, and those jointly operating between those 
regions, districts or territories can jointly confer, agree upon and make 
effective the rates which will conform to the legislative standard. 

‘Unfair and discriminatory interterritorial freight rates have been 
the subject of much discussion in Congress, and complaint on the part 
of shippers and their organizations, and of State officials in recent years. 
A general investigation of territorial and interterritorial class rates and 
classification ratings is now being made by the Interstate Commerce Com- 
mission.! The Board of Investigation and Research has just issued a 
report on the subject, calling attention to its economic importance and 
to the need for the establishment of uniform class rates and rate levels.” 
Another report on the same subject has been issued recently by the 
Tennessee Valley Authority. 

“In the Shipping Act, 1916, Congress recognized the desirability 
for agreements restraining rate competition among the water carriers on 
condition that such agreements be filed with and approved by the Mari- 
time Commission. When Part III of the Interstate Commerce Act was 





_. 1Class Rates Investigation, 1939, Docket 28300; and Consolidated Freight Class- 
ification, Docket 28310. 

2 Report on Interterritorial Freight Rates, H. Doc. 303, 78th Cong., Ist sess. 
(September 24, 1943). 
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enacted as a part of the Transportation Act of 1940, to regulate do. 
mestic water carriers, Congress provided that agreements of such carriers 
then in effect should continue under the jurisdiction of the Interstate 
Commerce Commission. 

‘‘The Civil Aeronautics Act of 1938° requires air carriers to file 
their contracts and agreements for ‘pooling or apportioning earnings, 
losses, traffic, service or equipment, or relating to the establishment of 
transportation rates, fares, charges or classifications, or for preserving 
and improving safety, economy, and efficiency of operation, or for con- 
trolling, regulating, preventing, or otherwise eliminating destructive, 
oppressive or wasteful competition, or for regulating stops, schedules, 
and character of service, or for other cooperative working arrangements’ 
with the Civil Aeronautics Board. Parties to the agreements approved 
by the Civil Aeronautics Board are exempted from the provisions of the 
antitrust laws and any other regulations or restrictions made or im- 
posed under authority of law insofar as may be necessary to enable such 
persons to do anything authorized, approved or required by orders of 
the Board made under Sections 408, 409 or 412 of the Act, relating gen- 
erally to consolidation, merger and acquisition of control, interlocking 
relationships or pooling agreements.‘ 

‘*Tt seems clear that rate bureaus, conferences and committees serve 
a purpose that is necessary to the conduct of the business and to the pub- 
lic regulation of carriers. The Board believes that rate-making and rate- 
publishing procedures should be brought under regulation by the Inter- 
state Commerce Commission through Statutory provisions which would 
permit the commission to supervise bureau operations and to prescribe 
reasonable rules and regulations to govern their activities. 


““Conference of Competing Rail, Motor and Water Carriers.’’ 


‘This report deals with railroad, motor-carrier and water-carrier 
rate bureaus or committees which generally include only one type of 
carrier in each organization. 

‘*No formal rate-making procedure in which carriers of different 
types, such as railroads and motor carriers or water carriers, jointly 
receive and consider requests of shippers for joint rates, routes and ser- 
vices, has been proposed herein. The records of the Board show that 
the traffic officer of a steamer line on Lake Erie is the publishing agent 
for a group of motor common-carriers and the water carriers who join 
in publishing through motor and water, and motor, water and motor 
rates. It is clear that the water carriers and the motor carriers joined 
in this tariff must confer as to the rates which they will jointly publish, 
file and charge as compared with the rates and charges of competing 
railroads and competing truck lines. The Federal Barge Line and Mis- 
sissippi Valley Barge Line, which operate on the Ohio and Mississippi 
Rivers and their tributaries, have entered into extensive joint routes 





349 U.S. C. Sup. V, 492, 493, 494. 
449 U.S.C, Sup. V, 494. 
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with the railroads by voluntary arrangements between affected carriers 
or as a result of orders issued by the Interstate Commerce Commission. 
It seems likely that there are many similar possibilities for establishing 
motor-water-motor and rail-water routes and rates involving our inland 
waterways, our coastal canals and tidal waters, and the railroad and 
motor carriers which touch their shores. It would seem feasible, for 
example, for the New York State Barge Canal-Great Lakes route to 
Duluth-Superior Harbor and the northern trans-continental railroads 
to compete effectually on a basis of equal rates and superior service 
with all-water routes and steamer lines from the Atlantic Seaboard 
areas to the North Pacific Coast, Portland, Oreg., north to Alaska and 
via Puget Sound ports to the Orient and South Pacific areas. It would 
seem reasonable to free such possible competing routes and rates of joint 
rail-and-water, or motor-and-water, or motor, water and rail which might 
develop, from the threat of prosecution under the antitrust laws, thus 
encouraging the development of improved new services and lower costs 
of transportation. 

‘‘The largest possible measure of prosperity for each of these classes 
of carriers and for all of them lies in the transportation of maximum 
quantities of freight from producers to consumers. Self interest dic- 
tates the policy for each class of carriers that they make no agreements 
with competitors of the same or other carrier types which will divert 
to a competitor traffic, which, if held, would assure their prosperity. 
The Board is inclined to the view that conferences between different 
types of carriers and agreements concerning the rates and services of 
all types of carriers should be permitted subject to control and super- 
vision by the Interstate Commerce Commission. 


‘‘Recommendations for Legislation” 


The requirements of the Interstate Commerce Act, as amended, make 
it necessary for carriers of all types to confer among themselves and 
with shippers and regulatory bodies in order to conform to legislative 
standards and the orders of regulatory bodies. As a means of securing 
effective compliance with the amended Act and Commission orders, it is 
desirable that the rate-making and rate-publishing machinery of the 
earriers should be subject to regulation by the Interstate Commerce 
Commission. 

‘With regulation by the Commission, the procedure of such agen- 
cies could be better adapted to serve the affected shippers, carriers, and 
the public interest. Existing doubts as to the clear legality of these 
rate-making procedures of railroad and motor carriers explain in part 
the failure of the rail carriers to perfect their interterritorial rate-mak- 
ing arrangements and perhaps other improvements which are discussed 
in the specific findings and conclusions stated in this report. The Board 
believes that the interests of shippers, carriers and the public generally 
will be best served by amendment of the Interstate Commerce Act pro- 
viding legislative standards for the regulation of rate-making and rate- 
publishing procedures and by giving to the Interstate Commerce Com- 
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mission a broad grant of powers to regulate such carrier activities ac. 
cording to these standards. The effect of such amendments would be 
relief from the prohibitions of Federal anti-trust laws as applied to rate. 
making and rate-publishing activities but only to the extent that such 
activities conform to the legislative standards and to such rules and 
regulations as the Interstate Commerce Commission may promulgate 
under them. However, collusive practices in restraint of trade and com- 
petition would still be subject to provisions of the Federal antitrust laws, 

‘‘The Board recommends specifically that Congress amend the 
Interstate Commerce Act in the following particulars: 

1. Authorize the railroad, motor and water carriers subject to the 
act to confer among themselves concerning the rates, classifications, rules, 
regulations and charges to be published and made effective by them. 

2. Authorize the establishment and maintenance of rate bureaus, 
conferences or committees subject to legislative requirements providing 
that the articles of association or other organization agreements, the 
by-laws and any rules or regulations established by such rate bureaus, 
conferences or committees shall be just and reasonable as applied to the 
carrier members thereof and well designed to secure the establishment 
of lawful rates without unjust discriminations, undue preferences or 
advantages and unfair or destructive competitive practices; and declar- 
ing unjust and unreasonable rules, regulations and practices to be un- 
lawful. 

3. Provide for the filing with the Interstate Commerce Commis- 
sion of such articles of association, by-laws, rules and regulations gov- 
erning the rate-making procedures of conferences, committees, bureaus, 
associations and tariff-publishing agents to all carriers subject to the 
provisions of the Interstate Commerce Act, as amended. 

4. Provide further that the Interstate Commerce Commission, on 
complaint, or on its own motion without complaint, may enter upon an 
investigation and hold hearings to determine whether the articles of as- 
sociation or incorporation, the rules and regulations and the rate-making, 
and rate-publishing procedures of any rate bureau, conference, com- 
mittee or publishing agent are lawful. 

5. Provide that after any such hearings and investigation, the In- 
terstate Commerce Commission may enter an order prohibiting the con- 
tinuance of such rate-making and publishing procedures and practices 
by the carriers as may be deemed unlawful and requiring the institution 
of lawful practices and rate-making and publishing procedures. 

6. Provide that the Commission shall not participate in the pro- 
ceedings or deliberations of carriers in the initiation of rates, and that 
no regulations or procedure shall operate to restrict or impede the 
privilege and right of any individual carrier or carriers to change any 
rate, fare, charge, classification or tariff rule, regardless of the action 
of any association, conference, bureau, committee, or agent.’’ 

















Some Problems of Freight Forwarders * 


By Gites Morrow and G. Luoyp Winson* 


Freight forwarders or freight forwarding companies, in the sense in 
which the terms are used in this paper, are the companies engaged in 
consolidation of small lots of less-than-carload or less-than-truckload 
freight from shippers, either at their depots or through the pickup ser- 
vices maintained by motor carriers; the forwarding of the consolidated 
shipments via the services of railroads, steamship lines, or motor truck 
earriers, usually in carload or truckload lots to destination; and the 
distribution of the goods to the individual consignees of the small lots 
at the depots or by motor carrier distributing services. 

Freight forwarders have been regulated by the Federal Government 
for a little more than a year, so their present problems are in large part 
wartime problems. The adjustment of the industry to new and complex 
regulations has taken up most of the time and thought of those engaged 
in this business. Some of the provisions of the Freight Forwarders Act, 
1942, have proved troublesome, so that Congress will probably be asked 
to make some amendments believed to be reasonable and necessary by 
the forwarders. 

Forwarders take justifiable pride in the record of their achieve- 
ments in adapting transportation services to meet present war and com- 
mercial requirements. Co-ordination of rail-water-motor facilities, heav- 
ier loading of cars, prompt release of equipment, direct routing of traffic, 
and other practices have made a place for freight forwarders in war 
and peacetime transportation. 


Background Sketch 


A better perspective for the understanding of the current problems 
of freight forwarders can be had if the background and traditions of 
the industry are briefly sketched. 

Freight forwarding and carloading enterprises have been parts of 
the facilities of transportation available to shippers and consignees of 
freight in the United States for a century. There is a close relationship 
between modern freight forwarding and the fast freight lines which 
served as connecting links between railroads and shippers in the early 
days of railroading in this country.! 





* Reprinted from the November, 1943 issue of The Annals of The American 
Academy of Political and Social Science. 

(Editor's Note: Mr. Morrow is Executive Secretary and Commerce Counsel of 
the Freight Forwarders Institute, Washington, D. C. He is is a member of the 
Practitioners’ Association and contributes monthly articles to the I. C. C. Prac- 
titioners’ Journal concerning Freight Forwarder Regulations. Dr. Wilson is Pro- 
fessor of Transportation and Public Utilities at the University of Pennsylvania, and 
Director of the Division of Rates, O. D. T. He is a member of the Practitioners’ 
Association.) 

1G. Lloyd Wilson, “Freight Forwarding Services and Rates,” Traffic World, 
LXIX, No. 7 (Feb. 14, 1942), pp. 451-53. 
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These fast freight lines, operating over the rails in the middle to 
the latter part of the nineteenth century, afforded shippers and receivers 
of freight a through service before through routes were established by 
many rail lines. They issued their own through bills of lading and set- 
tled claims as do modern freight forwarders. Many of them owned their 
own railroad freight cars. The transition from fast freight lines to the 
modern type of freight forwarding began in the latter part of the nine- 
teenth century. The liability of freight forwarders to their patrons was 
tested in the courts in many cases, and invariably, in cases turning upon 
this question of liability, forwarders were held liable, as a common 
carrier, to shippers of freight. There was a strong similarity between 
these early freight forwarders and the early express companies, and 
it is difficult to distinguish between them in some of the early cases. 

Prior to the advent of the motor truck as an over-the-road hauler, 
freight forwarders operated. entirely by rail or water between key cities 
of production and consumption. The margin of profit for the forwarder 
was the spread between carload and less-than carload rates. Charging 
something approximating the less-than-carload rate, the forwarder paid 
earload rates to the railroads. Efforts to prevent this practice were 
made by both the railroads and the express companies. The right of 
the forwarders to ship their consolidated freight at carload rates was 
established by decisions of the Interstate Commerce Commission and 
of the United States Supreme Court.? Later the forwarders also used 
to advantage the ‘‘all-freight’’ or ‘‘all-commodity’’ rates published by 
the railroads. 

Great impetus to the growth and development of modern freight 
forwarding was given by the development of over-the-road motor truck 
transportation. Forwarders were able to extend their service into the 
small communities. By 1930 a number of forwarding companies op- 
erated on a nationwide basis, utilizing the services of railroads, motor 
carriers, and water carriers. 

Motor carriers were generally used in forwarders’ operations to as- 
semble and distribute the freight to and from gathering and distributing 
centers in their zones of operation. Clerical and solicitation expenses 
are often less for the truckmen on forwarder traffic, the volume is fairly 
predictable, and there are other savings, such as in terminal pickup and 
delivery and reduction in claim investigation work, which enable motor 
carriers to handle forwarder traffic for less than that of other shippers. 


Legal Status of Forwarders 


In its Annual Report to Congress in 1930 the Interstate Commerce 
Commission urged legislation by Congress to bring forwarders under 
the jurisdiction of the Commission. This recommendation was repeated 
in a number of subsequent reports, and was expressed by representatives 


2 Calif. Comm. Assn. v. Wells Fargo and Co. (14 I. C. C. 422), 1908; Export 
Shipping Company v. Wabash R. Co., et alj (14 I. C. C. 437), 1908; and I. C. C. v. 
D. L. and W. R. Co. (220 U. S. 437), 1908. 
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of the Commission in congressional hearings. There was some possibility, 
in the opinion of those interested in the matter, that Congress intended 
to include freight forwarders in the regulation provided for motor 
carriers by the Motor Carrier Act of 1935. Freight forwarders shared 
this belief, and many filed applications for certificates or permits, and 
complied with the tariff-filing requirements of the Motor Carrier Act. 
The contract rates which forwarders had with motor carriers were con- 
verted into divisions of forwarder-motor-carrier joint rates, the motor 
carriers concurring in the published tariffs of the forwarders. 

The Commission in the case Acme Fast Freight, Inc., held this for- 
warding company not to be a common carrier or contract carrier under 
the Motor Carrier Act, and not entitled to have joint rates with motor 
earriers subject to the act.* Its tariffs were ordered stricken from the 
files. The Commission also ordered the tariffs of all other forwarders 
stricken from the files, based on the decision in the Acme case. The 
orders of the Commission striking forwarders’ tariffs from the files 
were never enforced. They were postponed from time to time, and on 
June 1, 1942, following the passage of the Freight Forwarders Act, 
they were postponed indefinitely. 

The decision in the Acme case was affirmed by the Supreme Court 
of the United States.5 

The Court sustained the finding of the Commission that forwarders 
were not common carriers by motor vehicle within the meaning of 
Part II of the Interstate Commerce Act, that they were not express 
companies within the meaning of Part I of the act, and that they were 
not entitled to joint rates with motor carriers. The Commission, in an 
investigation on its own motion, held that proportional rates established 
by motor carriers for the handling of forwarder traffic were unlaw- 
fully discriminatory, and ordered them cancelled. The Supreme Court, 
in U. 8S. and I. C. C. v. Chicago Heights Trucking Co., et al., reversed 
the lower court which had enjoined the enforcement of the Commission’s 
order, and sustained the Commission.” 

After the passage of the Motor Carrier Act and the decision referred 
to above, it was no longer possible for regulated motor carriers to make 
contract rates with the freight forwarders. Motor carriers and freight 
forwarders could not maintain joint rates, and proportional rates could 
not be published by the motor carriers to take care of forwarder traffic. 
The problem was serious for a great number of motor carriers, for freight 
forwarders and many shippers who had scheduled their shipping re- 





31. C. C. Docket No. MC2200, Acme Fast Freight, Inc., et al., Common Carrier 
sepeetion (2 M. C. C. 415), 1937; (8 M. C. C. 211), 1938; and (17 M. C. C. 549), 


« Docket Ex Parte No. MC-31, Tariffs of Forwarding Companies (23 M. C. C. 
5 Acme Fast Freight, Inc., et al v. U. S. et al. (30 Fed. Supp. 968), 1940, decree 
affirmed (309 U. S. 638), 1940. 

6(17 M. C. C. 573), 1939. 
7U.S. and I. C. C. v. Chicago Heights Trucking Co., et al (310 U. S. 344), 1940. 
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quirements to forwarder service. The result was a concerted demand 
upon Congress for curative legislation. 

In 1940, Honorable Joseph B. Eastman, then Chairman of the In. 
terstate Commerce Commission, and later the Freight Forwarders Ip. 
stitute submitted drafts of proposed legislation. Extended hearings were 
held on Bill S. 210 and related bills, and as a result the Freight For. 
warders Act became law on May 16, 1942, as Part IV of the Interstate 
Commerce Act. Although the definition of a freight forwarder in the 
act imposes upon forwarders all of the duties and obligations of a con. 
mon carrier, the words ‘‘common carrier’’ are studiously avoided 
throughout Part IV. There must be a holding out to the general pub- 
lie to transport or provide transportation of property in interstate con- 
merce for compensation, and an assumption of liability from point of 
receipt to destination. Through bills of lading must be issued. 

The Commission is given the usual powers of investigation and ad- 
ministration. Forwarders must establish and maintain just and reason- 
able rates, rules, regulations, and practices. The rate-making authority 
of the Commission is almost identical with that granted by other parts 
of the act. Forwarders must obtain a permit to operate, the require. 
ments for which are readiness, ability, and willingness to perform the 
service proposed, and consistency with the public interest and the na- 
tional transportation policy. Forwarders may utilize only the services of 
common carriers. A forwarder may not acquire control of a carrier 
subject to the act, but any such carrier may acquire control of a for- 
warder without Commission approval. On the other hand, an officer, 
director, employee, or agent of a common carrier, or of a person con- 
trolling or controlled by a common carrier, may not own or have any 
personal pecuniary interest in a freight forwarder. 

The joint rates between forwarders and motor common carriers, 
which have been in effect over a period of years, are permitted to re. 
main in effect only for a period of eighteen months following passage of 
the act. At the end of that time, so-called assembling and distribution 
rates, as provided for in the act, must be substituted for the joint rate 
method. 


Administration by the Commission 


The Bureau of Water Carriers of the Interstate Commerce Com- 
mission was expanded into a Bureau of Water Carriers and Freight 
Forwarders, and an Assistant Director of the Bureau was placed in 
charge of administrative matters, under Part IV of the Interstate Com- 
merce Act. Various other existing functional bureaus of the Commis- 
sion were delegated authority to administer specific parts of the act, 
such as accounting, insurance, enforcement, traffic, and other matters. 
Joint forwarder tariffs are filed with and under the jurisdiction of the 
Section of Traffic, Bureau of Motor Carriers, and tariffs containing 
all-forwarder rates are filed with the Bureau of Traffic of the Commis 
sion. A Committee on Forwarder Tariffs was created, and all matters 
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concerning forwarder rates and tariffs are handled jointly by this 
Committee. 

A number of regulations affecting the forwarding industry have 
been issued, including a general released rates order, an interim tariff 
circular, and credit regulations. A uniform system of accounts for 
freight forwarders has been issued, and orders regarding quarterly and 
annual report forms and destruction of records have been promulgated. 
A total of 159 applications for permits to operate as freight forwarder 
have been filed. It is estimated that there may finally be from seventy- 
five to one hundred permits granted.® 


Some’ War Problems 


In part, the wartime problems of every other medium of transpor- 
tation are also the problems of the freight forwarders, because forward- 
ers utilize the services of all carriers. Freight forwarders, although 
not directly concerned with the allocation of steel for rails and locomo- 
tives, or rubber for motor truck tires, are affected, because unless steel 
and rubber are available for these things, forwarders cannot operate. 
Unless box cars are available, forwarders cannot load them, and when 
congestion requires embargoes and causes delays, forwarder traffic is 
affected. Forwarders must operate in such ways as to help get the most 
freight to its destination with the least amount of equipment and man- 
power and fuel, and with minimum congestion, delay, and damage to 
lading. 

One of the most serious wartime problems of freight forwarders is 
the shortage of manpower. The forwarders do not operate and maintain 
physical properties; consequently they conduct their operations with a 
comparatively small, highly trained, and experienced personnel. A large 
proportion of the skilled personnel of freight forwarders is of draft 
age. Many forwarders’ employees have had training in other trans- 
portation fields, and many must be familiar with operations of all types 
of carriers. Although the forwarding industry is listed as an essential 
activity in all the transportation circulars listing critical occupations, 
this has not sufficed in many localities to secure adequate deferment. 

The three per cent tax on the transportation of property, imposed 
by Section 3475 of the Internal Revenue Code as added by the Revenue 
Act of 1942, has created additional problems for the freight forwarders, 
who are required to collect the tax on transportation charges paid to 
them, and are relieved from paying the tax to the carriers whose services 
they utilize. If the forwarders themselves always collected the charges 
from the shippers or consignees, there would be no problem. Forward- 
ers would simply collect the tax on their rates, and stamp the shipping 
documents of the underlying carriers to the effect that the forwarder 
had collected the tax. In many instances, however, the through charge 

8Giles Morrow, Executive Secretary and Commerce Counsel, Freight Forward- 
ers Institute, Problems of Freight Forwarders. 
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of the freight forwarder is collected by the delivering carrier, usually a 
motor earrier. The motor carrier then either returns the full amount to 
the forwarder or deducts his charges for the off-line haul and remits the 
balance. 

What is done with the tax collected is the important question to the 
forwarder, and it depends on whether the motor carrier elects to con- 
sider itself as a collecting agent for the forwarder, for the purposes of 
collecting the transportation tax, or whether it considers that it is the 
transportation agency collecting the tax. Forwarders have been re. 
quired, before the shipment is turned over to the delivering motor ear- 
rier, to certify on the billing of the carriers into the distribution point 
that they will collect the tax. The problem is simplified from the 
forwarder’s standpoint if the delivering carrier remits the total tax to 
the forwarder for payment to the Treasury. A majority of the motor 
carriers are now handling the matter on this basis. 

Freight forwarders are engaged in transporting goods for the armed 
forces through arrangements made by the Office of Defense Transpor- 
tation. Through arrangements negotiated with railroads and freight 
forwarding companies by the Division of Rates of the Office of Defense 
Transportation, upon request of the Undersecretary of War, shipments 
of government freight subject to land-grant deductions may be loaded 
and transported with commercial freight not subject to land-grant dedue- 
tions in freight forwarders’ carlot consolidated shipments. The Gov- 
ernment receives, in connection with the government freight, the land- 
grant deductions directly from the railroads, as provided for by law 
while the commercial freight is transported at the forwarders’ normal 
rates without land-grant deductions. This arrangement assures the 
Government of the regular land-grant abatements, conserves freight car 
supply by promoting heavier loading of forwarder cars, and tends to in- 
erease the velocity of both government and commercial merchandise 
freight movement. 


Complying With O. D. T. Orders 


Forwarders are subject to O. D. T. General Orders Nos. 1 and 18. 
When O. D. T. No. 1 was issued, the term ‘‘merchandise’’ was defined 
to include freight forwarder shipments. Later the O. D. T. ruled 
that the term ‘‘carrier by railroad’’ included a freight forwarder when a 
forwarder shipment was loaded into a rail car. Forwarders, of course, 
had little difficulty in maintaining the minimum weights per car re- 
quired by the order, because their business depends upon heavy loading. 
O. D. T. General Order No. 18 does not refer in specific terms to freight 
forwarders. It applies to ‘‘property transported by rail carrier. . . . at 
other than less-than-carload or any-quantity rates,’’ and thus includes 
forwarder traffic moving at carload rates. Amendment No. 3 to 0. D. T. 
No. 1, issued November 23, 1942, removed the application of O. D. T. 
No. 1 to forwarder carload shipments, but left other provisions of No. 
1 applicable. 
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Forwarder tonnage reported to O. D. T. under Order No. 1 has been 
consistently in excess of the minimum loading requirements of this 
order. Approximately nineteen forwarders have reported to O. D. T., 
and among this number are some groups of affiliated companies. The 
total average monthly tonnage reported has approximated five hundred 
nillion pounds for the nineteen forwarders. The average load per car 
reported for the months of May to October, inclusive, was 37,000 pounds. 
In November, 1942, the average rose to 41,939 pounds per car, and was 
only slightly under this figure for subsequent months. Some individual 
forwarders average well above 60,000 pounds per car. This is less-than- 
earload freight, which but for the intervention of the forwarder would 
be shipped as such. This contribution of the freight forwarder to the 
war effort is one in which the industry justly takes satisfaction. 
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Negation of Statutory Exceptions in Information 


In United States, Appellant, v. Henry E. English, Appellee,’ a novel 
issue is presented. The information charged defendant with being a 
common carrier by motor vehicle in interstate commerce for compensa- 
tion without there being in force with respect to defendant a certificate 
of public convenience and necessity issued by the Interstate Commerce 
Commission authorizing such operations. The lower court? sustained 
a motion of defendant to quash on the single ground of failure of the 
pleading of the information to negative statutory exceptions. From 
that ruling the United states appealed—also a rather new procedural 
step, but which is permissible under recent statutory enactment. The 
following is quoted from the brief of the United States :* 


The Law and Argument 


There is only one question properly before the appellate court for 
determination in this cause, namely, whether or not the exceptions 
contained in section 206(a) of the statute must be negatived in the in- 
formation in order properly to charge an offense thereunder (R. 14). 
That failure to negative those exceptions rendered the information in- 
sufficient in law was the sole ground of the District Court’s order sus- 
taining defendant’s motion to quash the information, from which order 
this appeal was taken (R. 15). 

The true test of the sufficiency of an information or indictment is 
whether it contains the elements of the offense intended to be charged, 
‘*and sufficiently apprises the defendant of what he must be prepared to 
meet, and, in case any other proceedings are taken against him for a 
similar offense, whether the record shows with accuracy to what extent 
he may plead a former acquittal or conviction. Cochran and Sayre 
v. United States, 157 U. S. 286, 290; Rosen v. United States, 161 U. 8. 
29, 34.’’ Hagner v. U. 8., 285 U. S. 427, at 431. The information here- 
in alleges in clear, simple and positive language all the essential in- 
gredients of the offense charged, and with such definiteness and rea- 
sonable certainty as should fully apprise the defendant of the accusation 
against him and enable him to prepare to meet it at his trial. 

The pertinent provisions of the statute upon which the information 
is based read as follows: 


See. 206(a). Except as otherwise provided in this section and 
in section 210a, no common carrier by motor vehicle subject to the 





1 No. 10767, U. S. Circuit Court of Appeals, Fifth Circuit. 

2 Judge Randolph Bryant, District Court of the United States for the Eastern 
District of Texas, Beaumont Division. 

8Signed by Steve M. King, United States Attorney in and for the Eastern 
District of Texas, Beaumont, Texas; George H. English, Gregory U. Harmon, 
George M. Porter and Eleanor M. Browne, Attorneys for the Interstate Commerce 
Commission. 
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provisions of this part shall engage in any interstate or foreign op- 
eration on any public highway, or within any reservation under 
the exclusive jurisdiction of the United States, unless there is in 
force with respect to such carrier a certificate of public conven- 
ience and necessity issued by the Commission authorizing such op- 
erations: Provided, however, That, subject to section 210, if any 
such carrier or predecessor in interest was in bona fide operation as 
a common earrier by motor vehicle on June 1, 1935, over the route 
or routes or within the territory for which application is made and 
has so operated since that time, or if engaged in furnishing seasonal 
service only, was in bona fide operation on June 1, 1935, during the 
season ordinarily covered by its operation and has so operated since 
that time, except in either instance as to interruptions of service 
over which the applicant or its predecessor in interest had no con- 
trol, the Commission shall issue such certificate without requir- 
ing further proof that public convenience and necessity will be 
served by such operation, and without further proceedings, if ap- 
plication for such certificate is made to the Commission, as provided 
in paragraph (b) of this section and within one hundred and twenty 
days after this section shall take effect, and if such carrier was 
registered on June 1, 1935, under any code of fair competition re- 
quiring registration, the fact of registration shall be evidence of 
bona fide operation to be considered in connection with the issuance 
of such certificate. Otherwise the application for such certificate 
shall be decided in accordance with the procedure provided for in 
section 207(a) of this part and such certificate shall be issued or 
denied accordingly. Pending the determination of any such ap- 
plication the continuance of such operation shall be lawful; And 
provided, further, That this paragraph shall not be so construed 
as to require any such carrier lawfully engaged in operation solely 
within any State to obtain from the Commission a certificate author- 
izing the transportation by such carrier of passengers or property 
in interstate or foreign commerce between places within such State 
if there be a board in such State having authority to grant or ap- 
prove such certificates and if such carrier has obtained such cer- 
tificate from such board. Such transportation shall, however, be 
otherwise subject to the jurisdiction of the Commission under this 
part. (49 U. S. C. 306(a)). 

See. 222(a). Any person knowingly and willfully violating any 
provision of this part, or any rule, regulation, requirement, or order 
thereunder, or any term or condition of any certificate, permit, or 
license, for which a penalty is not otherwise herein provided, shall, 
upon conviction thereof, be fined not more than $100 for the first 
offense and not more than $500 for any subsequent offense. Each 
day of such violation shall constitute a separate offense. (49 U. S. C. 
322 (a) ). 
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Since Section 206(a) contains no penalty provisions, section 222(a) 
is applicable to violations thereof. Section 210(a), referred to in the 
first clause of section 206(a), is stated as follows: 


Sec. 210(a). To enable the provision of service for which there 
is an immediate and urgent need to a point or points or within a 
territory having no carrier service capable of meeting such need, 
the Commission may, in its discretion and without hearings or other 
proceedings, grant temporary authority for such service by a com- 
mon carrier or contract carrier by motor vehicle, as the case may 
be. * * *. (49 U. S. C. 310(a)). 


In addition to the exceptions stated in Section 206(a), numerous 
exceptions from the application of Part II of the Interstate Commerce 
Act are also provided in Section 203(b) (49 U. S. C. 303(b)) which 
exempts, except from the safety provisions of the Act, the operation of 
motor vehicles used solely for schools, or as taxi cabs, or for hotels, or 
any National Parks service, ete. It would be no more appropriate 
specifically to negative all these latter exceptions in the information 
than it is appropriate or necessary to negative the exceptions contained 
within Section 206(a), since the offense charged is accurately described 
without a negative of any of the statutory exceptions. 

The rule is stated in McKelvey v. United States, 260 U. S. 353, at 
357: 


By repeated decisions it has come to be a settled rule in this 
jurisdiction that an indictment or other pleading founded on a 
general provision defining the elements of an offense, or of a right 
conferred, need not negative the matter of an exception made by a 
proviso cr other distinct clause, whether in the same section or 
elsewhere, and that it is incumbent on one who relies on such an ex- 
ception to set it up and establish it. Schlemmer v. Buffalo, Roches- 
ter & Pittsburg Ry. Co., 205 U. S. 1, 10; Javierre v. Central Alta 
gracia, 217 U. S. 502, 508, and eases cited. 


True, in the McKelvey case the exception was contained in a proviso 
appearing after the words defining the offense but as is shown in many 
other decisions, that fact does not alter the general rule of law stated. 
Hill v. Smith, 260 U. 8. 592, is in line with the McKelvey decision, supra, 
and involved the Bankruptcy Act, of which the particular section i 
question provided that a discharge ‘‘shall release a bankrupt from all 
of his provable debts, except such as * * * (3) have not been duly 
scheduled * * *.’’ The Supreme Court held as to this exception (page 
595) : 


By the very form of the law the debtor is discharged subject 
to an exception, and one who would bring himself within the ex- 
ception must offer evidence to do so. Kreitlein v. Ferger, 238 U. S. 
21, 26. McKelvey v. United States, ante, 353. 
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Probably the most often cited authority for the proposition that 
statutory exceptions need not be negatived when the offense may be 
dearly alleged without reference to the exceptions is United States v. 
Cook, 84 U. S. 168, decided by the Supreme Court in 1872. There the 
court said at pages 173, 174, and 176: 


Where a statute defining an offense contains an exception, in 
the enacting clause of the statute, which is so incorporated with 
the language defining the offense that the ingredients of the offense 
cannot be accurately and clearly described if the exception is omit- 
ted, the rules of good pleading require that an indictment founded 
upon the statute must allege enough to show that the accused is 
not within the exception, but if the language of the section defining 
the offense is so entirely separable from the exception that the in- 
gredients constituting the offense may be accurately and clearly 
defined without any reference to the exception, the pleader may 
safely omit any such reference, as the matter contained in the ex- 
ception is matter of defense and must be shown by the accused. * * * 


Text-writers and courts of justice have sometimes said, that 
if the exception is in the enacting clause, the party pleading must 
show that the accused is not within the exception, but where the 
exception is in a subsequent section or statute, that the matter con- 
tained in the exception is matter of defense and must be shown by 
the accused. Undoubtedly that rule will frequently hold good, and 
in many cases prove to be a safe guide in pleading, but it is clear 
that it is not a universal criterion, as the words of the statute 
defining the offense may be so entirely separable from the exception 
that all the ingredients constituting the offense may be accurately 
and clearly alleged without any reference to the exception. * * * 


Commentators and judges have sometimes been led into error 
by supposing that the words ‘‘enacting clause,’’ as frequently em- 
ployed, mean the section of the statute defining the offense, as 
contradistinguished from a subsequent section in the same statute, 
which is a misapprehension of the term, as the only real question 
in the case is whether the exception is so incorporated with thd 
substance of the clause defining the offense as to constitute a ma- 
terial part of the description of the acts, omission, or other ingred- 
tents which constitute the offense. Such an offense must be ac- 
curately and clearly described, and if the exception is so incorporat- 
ed with the clause describing the offense that it becomes in fact a 
part of the description, then it cannot be omitted in the pleading, 
but if it is not so incorporated with the clause defining the offense 
as to become a material part of the definition of the offense, then 
it is a matter of defense and must be shown by the other party, 
though it be in the same section or even in the succeeding sentence. 
(Italics supplied). 
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In the light of this clear and illuminating exposition of the law on 
this question, which is still today the most often cited authority thereon, 
it is plain that the statutory exceptions need not be negatived in order 
properly to charge an offense under Section 206(a) of the Interstate 
Commerce Act, Part II, and the District Court below erred in sustain- 
ing defendant’s motion to quash the information on that ground. 

In Walker v. United States (1935), 79 F. (2d) 269, 270, the Cireuit 
Court of Appeals, Eighth Circuit, said the governing rule of law as to 
the sufficiency of a count in an information or indictment which failed 
to negative statutory exceptions has been clearly stated in U. 8. v. Cook, 
supra, and McKelvey v. United States, supra. There the court held that 
if the exception is so incorporated with the clause describing the offense 
that it becomes in fact a part of the description, then it cannot be 
omitted in the pleading, but if it is not so incorporated with the clause 
defining the offense as to become a material part of the definition of 
the offense, then it is a matter of defense and must be shown by the 
other party, though it be in the same section or even in the succeeding 
sentence. 

The same court in 1929 decided Carnahan v. Umted States, 35 F. 
(2d) 96, 99, in line with the Cook and McKelvey cases, with respect to 
the necessity to negative statutory exceptions in an information or in- 
dictment, pronouncing the general rule in federal criminal practice that 
negative defensive matters need not be alleged in the information or 
indictment. Hockett, et al. v. United States, (1920—C. C. A. 9th) 265 
Fed. 588, 590, was cited also in support of the Carnahan decision. In 
the Hockett case it was objected that the indictment was bad for failing 
to allege that the act charged was not within certain statutory exceptions, 
but the court held that the exceptions constituted no part of the defini- 
tion of the offense; that they were purely matters of defense and need 
not be negatived in the indictment, but could be proven at the trial, if 
relied upon as a defense. 

United States v. Union Pac. R. Co., (D. C., D., Idaho—1935) 20 F. 
Supp. 665, involved the question of negativing the exception contained 
in the last proviso of Section 206(a) of the Interstate Commerce Act, 
the same section upon which the instant case is based. When that case 
arose the first clause of the section read, ‘‘No common carrier by motor 
vehicle subject to the provisions of this part shall engage in any inter- 
state or foreign operations,’’ ete. The section was amended June 29, 
1938, to read: ‘‘Except as otherwise provided in this section and in 
Section 210(a) no common earrier by motor vehicle subject to the pro- 
visions of this part shall engage in any interstate or foreign operations,” 
ete. This change, however, does not affect application of the general 
rule governing the question of the necessity of negativing the exceptions 
contained in the section, since the definition of the offense remains the 
same and the rule is that whenever the offense can be clearly and fully 
described without negativing exceptions, it is unnecessary in the in- 
formation to do more than accurately state the offense charged, the 
exceptions being matters of defense only. 











ind 
sen 








DECEMBER, 1943 183 








The defendant in the l’nion Pacific case had filed a motion to quash 


on the ground of failure to negative exceptions, which the court denied, 
saying at page 666: 


The correct rule relating to the necessity of negativing the ex- 
ception contained in the proviso of the section of the statute is 
found in Foster’s Federal Practice (6th Ed.), at section 497b, 
which reads as follows: ‘When the statutory description of the 
crime contains exceptions, such exceptions must be negatived in the 
indictment; but this is only necessary when the exception is such 
as to render its negation an essential part of the definition of the 
offense. If the language creating the offense is so completely 
separable from the exception that the essential ingredients of the 
offense may be accurately and clearly defined without any reference 
to the exception, it need not be negatived thereto, but it is a matter 
of defense. There is no need of negativing an exception.’ 


* * * * 


Applying then this rule to the present act, we find that the 
offense set forth in section 206(a) is fully described in the first 
clause, * * *. The language in the first clause of the act is com- 
pletely separable from the exception in the subsequent clause, so 
that the essential ingredients of the offense may be accurately and 
clearly defined without any reference to the exception. The excep- 
tion here need not be negatived as this is a matter of defense; 
Hockett et al. v. United States, 265 F. 588. (Italics supplied). 


Particularly in view of the decisions in Nicoli v. Briggs, (C. C. A. 


10—1936) 83 Fed. (2d) 375, 379, and in Queen v. Umited States, (U. S. 
Ct. App., D. C.—1935), 77 Fed. (2d) 780, 782, it is clear that the Union 
Pacific decision, swpra, is equally applicable today to informations drawn 
under this section as amended, as it was before the amendment. 


In Nicoli v. Briggs, supra, the court stated: 


* * * One sentence in United States v. Cook, 17 Wall. 168, 21 L. 
Ed. 538, is cited contra. That opinion, read as a whole, does not 
appear to be at variance with the later case of McKelvey v. United 
States, supra. It holds, as we read it, that if it is impossible to 
frame the statutory charge without negativing the exception, then 
it should be negatived ; but where, as here, the statute states a clear, 
definite, and general offense, and then excepts certain classes or 
acts from its scope, the exception need not be negatived. Nor is it 
a matter of importance whether the excepting clause is in parenthe- 
sis, or set off by commas, at the beginning of the sentence, or follows 
a proviso at the end» (Italics supplied). 


In Queen v. United States, supra, the defendant contended that the 


indictment should have negatived the exceptions contained in the first 
sentence of the statute under which he was prosecuted. The Statute, 
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Section 201 of the Liquor Taxing Act of 1934 (48 Stat. 316, See. 201) 
provided in part: 


No person shall (except as provided in section 202 [section 268 
of this title] ) transport, possess, buy, sell, or transfer any distilled 
spirits, unless the immediate container thereof has affixed thereto a 
stamp denoting the quantity of distilled spirits contained therein 
and evidencing payment of all internal revenue taxes imposed on 
such spirits. * * * 


The court held (page 782) that the language defining the offense in 
the first sentence of the section is so separable from the exceptions that 
the elements constituting the offense may be accurately defined without 
any reference to the exceptions. It should be noted that as in the section 
of the Interstate Commerce Act herein involved, the statutory exception 
in the Queen case, supra, is found in the first part of the first sentence 
of the section describing the offense. 

Under the foregoing authorities and the well established rule fol- 
lowed therein it is clear that it is not incumbent upon the Government 
to negative the exceptions contained in section 206(a), since none are 
so incorporated in the substance of the clause defining the offense as to 
constitute a material part of the offense charged. Other decisions to 
the same effect are: Ledbetter v. United States, (1898) 170 U. S. 606; 
Edwards v. United States, (C. C. A., 10th—1940) 113 F. (2d) 286, 289; 
Hale v. United States, (C. C. A., 4th—1937) 89 F. (2d) 578, 579; 
Weare v. United States, (C. C. A., 8th—1924) 1 F. (2d) 617, 620; 
United States v. Chadwick, (D. C., E. D. Pa.—1940) 39 F. Supp. 204, 
206 ; United States v. Carney, (D. C., lowa—1915) 228 Fed. 163, 167. 

Having affirmatively alleged in the information that the defendant 
is a common carrier by motor vehicle in interstate commerce, who un- 
lawfully did knowingly and wilfully perform the transportation deserib- 
ed, without authority and in violation of Section 206(a), it obviously 
would have been pure surplusage to have alleged also that the unlawful 
operations were not performed within the terms of one of the several 
exceptions to the operation of the statute. 

Each count of the information is sufficiently certain in its allega- 
tions to enable the defendant to prepare his defense and avoid surprise 
at the trial. The statute is clear and unambiguous. 

















Transportation: War and Postwar 


‘*Postwar planning in the United States has almost assumed 
the proportions of a national pastime—especially that type which 
expends itself in futuristic dreams, without specific dedication of 
resources to accomplishment. Imagination soars well above inter- 
vening obstacles, and dwells in a subjective air age. Some of those 
dreams probably will become reality, in time. In the meanwhile 
there are more important problems to engage human effort than 
prophesying.’”! 


No matter which way we turn in our reading we find reference after 
reference to various phases of ‘‘postwar’’ planning. From an inter- 
national standpoint we hear of it from Cairo and Teheran. From a 
domestic standpoint we see it everywhere in the press. From a general 
industrial standpoint we find it in all types of publications. We also 
find the subject exhaustively discussed as to individual industry. As 
for industry in general, we find ‘‘ Reference Institute Analysis No. 31,’’ 
issued October 1943 entitled ‘‘ Your Position After the War’’ prepared 
by the ‘‘Reference Institute of America’” is devoted entirely to the 
subject. The first chapter is entitled ‘‘How to Start your Planning’”’ 
and the remaining chapters present detailed practical suggestions for 
industry in general. Even the November 1943 issue of the Country 
Gentleman, carries an editorial entitled ‘‘ Minnesota Looks Forward,”’ in 
which it is stated that if other communities will look forward toward 
new local and farm improvements, ‘‘it will be much cheaper and more 
satisfactory than if left to some far-off officialdom in Washington.”’ 
An illustration of the treatment of postwar problems applicable to 
individual industry is the November 1943 issue of ‘‘The Annals’’* of 
“The American Academy of Political and Social Science,’’* the title of 
which is ‘‘Transportation: War and Postwar.’’ 

The latter is of particular interest and is referred to here. It con- 
sists of a series of twenty-eight individual articles by various authors® 
of high repute in their particular industry. Those articles are divided 
into three heads: Carriers and the War; Transportation Problems of 
Allied Nations; and Postwar Transport Problems to be Faced. They 
touch upon all of the important phases of transportation—railroad, 





1 Lewis C. Sorrell, November 1943 issue of The Annals, p. 86. 

2Of which Leon Henderson, formerly of the Office of Price Administration, is 
Chairman, Board of Editors. 

3Single copies $2.00. Annual membership $5.00. 

43457 Walnut Street, Philadelphia 4, Pa. 
_ 5Several of whom are members of the Association of |. C. C. Practitioners, 
viz., Messrs. Joseph B. Eastman, Ronald A. Shadburne, Fayette B. Dow, Giles 
Morrow, G. Lloyd Wilson, and John S. Burchmore. And another author, C. E. R. 
Sherrington, Secretary of the Railway Research Service, British Railways, West- 
minster, London, addressed one of the annual meetings of the Association of I. C. C. 
Practitioners in Washington. 
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railway express, pipeline, water, highway, and air. Dr. G. Lloyd Wilson 
served as Special Editor. 

Two of the articles are quoted freely elsewhere in this issue of the 
JOURNAL under the titles ‘‘Some Problems of Freight Forwarders’’ and 
‘*Coastwise and Intercoastal Shipping.’’ 

There is an old saying, ‘‘In time of peace prepare for war.’’ Today, 
we have the reverse, i. e., In time of war prepare for peace. But here 
there are inferences which might even be assumed to anticipate that in 
time of this war we should prepare for the next war. ‘‘It is expected 
that upon cessation of hostilities many of the newly developed resources 
of this country will be closed and retained in undeveloped form as a 
foundation for security against future eventualities that will again find 
us without access to the foreign fields.’’ (47)® 

There are various factors which are suggested that may call for 
change, such as shifts of production centers and changes in consist of 
traffic, (35) the transition of war plants to peacetime production, and 
accelerated production of consumers goods, (46) the increased numbers 
of transportation vehicles, (45) ete. In addition, many changes have 
occurred in the transportation industry under the necessities of war 
which will undoubtedly be continued in peacetime, and may even be 
further improved upon. To illustrate: Car supply and misuse of equip- 
ment by shippers, some by order, but much through voluntary action 
of the shippers themselves, have improved car handling. Motor carriers, 
both freight and passenger, have learned to reduce schedules, wear and 
tear, man-hours, ete. Because in this war the enemy is both to the west 
and to the east, new transportation problems in the west have arisen 
which were not here in the prior world war. Due to submarine warfare 
and the capture by the enemy of sources of supply of certain raw 
materials, there has been a diversion of much traffic into new channels. 
Faster and larger ships are contemplated for economy, and to meet the 
need in competing with the faster time of other forms of transportation. 
(34) 

‘*We have been given an exceptional opportunity to put the flight 
of our imaginations to the test of literal flight.’’ Because of the ex- 
pedition required by war, the progress of years is being condensed into 
months. This progress is secret now because of exclusive use for military 
purposes ; but when peace comes, there will undoubtedly be changes in 
the whole nature of travel and transportation. (92) 

In addition to studies being made for war purposes there are many 
made by national organizations looking toward peacetime activities. The 
Association of American Railroads has appointed a Committee for the 
Study of Transportation, which is making an intensive study of postwar 
conditions and plans. That committee has on it a representative of the 
Express Agency and the results of its studies will, of course, include 
plans for postwar express transportation. (108-9) Also many individual 





6 Figures in parenthesis, unless indicated otherwise, are page references to the 
November, 1943, issue of The Annals. 
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concerns are making exhaustive studies. For example, individual rail- 
road companies such as the Illinois Central, the Denver & Rio Grande 
Western, the New York Central, and the like, have research organizations 
for the study of engineering and technical problems, operating methods, 
ete. (159) 

Pipe lines provide a most efficient and economical means of over- 
land transportation of petroleum. Modern achievements in engineering 
have developed practically automatic operation. New extensive pipe 
lines have been built. Because the movement is in one direction, and as 
there is no empty haul for the return trip, ‘‘pipe lines provide uncon- 
gested avenues of traffic delivering a volume impossible of attainment 
by any other form of overland transportation which employs a com- 
parable tonnage of steel.’’ (93) 

Unquestionably the trials and experiences of the war are bound to 
bring forth betterments in peacetime motor transportation. When peace- 
time comes, the Nation’s motor carriers will undoubtedly produce greatly 
improved types of vehicles. This is to be expected as a result of the 
testing of motor vehicles under the rigors of battle conditions. The 
world’s best military vehicles of today will probably be the forerunners 
of the world’s best civilian vehicles of peacetime. It is also likely that 
specialized equipment will come more and more into vogue. (69) 

There is every prospect that at the conclusion of the war the United 
States will possess the largest merchant fleet in the world. (55) Post- 
war shipping prospects of the United States merchant fleet should be 
considered with reference to two periods—(1) the period of readjustment 
and reconstruction immediately following the conclusion of hostilities 
in one or both of the major theaters of war; and (2) the long-range 
period which gradually will emerge from the first period. The character 
of the former period ean possibly be anticipated somewhat more clearly 
than that of the latter. It is during the long-range period that there are 
prospects that national and international political and economic con- 
siderations will have much influence on the result of. future formulation 
and development. (54) 

The aviation industry is planning exhaustively for the future. That 
is equally true of the builders and the operators. (108-9) The intensive 
use of very large numbers of aircraft, continuously and under pressure 
of military necessity, has brought about rapid improvements in airplanes, 
and has greatly advanced our knowledge of their capabilities. (91, 159) 

Even the old question of government ownership of railroads did not 
go without mention. (159) It would seem that under private enterprise 
and government regulation the people of the United States have been 
given a transportation system of exceptional efficiency. (164) And as 
the Supreme Court has supported the work of the Interstate Commerce 
Commission as an expert tribunal of enlightened judgment and experi- 
ence and with national vision, such a body should not be hampered, and 
should be properly implemented. (173) 

Unquestionably after the war load tapers with victory, or even 
plummets, there will be stiff competition between all forms of transporta- 
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tion. (70) The railroads desire the right to engage in air transport to 
far greater extent than they have been allowed participation in owner- 
ship and conduct of highway and water carriage. (169) The Transporta- 
tion Association of America proposes the integration of various types 
of common carriers engaged in transportation services into a limited 
number of competitive systems, each system being permitted and re- 
quired to provide all types of transportation services—passenger and 
freight—by railway, highway, waterway, and airway. This plan is pro- 
posed as an alternative to government ownership of any form of trans- 
portation instrumentality and to government subsidy of transportation 
enterprises of any sort, except for national defense. (174) However, 
the Department of Justice disapproves any dual surface-air carrier 
arrangements by objections which it has presented to the Civil Aero- 
nauties Board. The Association of American Railroads is fighting back 
against the Department of Justice for reversal of the national policy 
and tradition of keeping each branch of transportation separate from 
others. Also some Senators resist any efforts toward recognizing control 
of or engagement in air transport by any surface carrier, as well as 
attempts of railroads to enter or enlarge their activities in the fields of 
water and motor carriage. (168) 


‘* Without being really all-out paternalistic, the future question 
occurs whether the Government shall attempt to manage things so 
that each form of transport gets and does only the business it is 
best fitted to do economically.’’ (169) 


—W. H. W. 
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Coastwise and Intercoastal Shipping 


By Ronaup A. SHADBURNE* 


Before discussing the effects of war on coastwise’ and intercoastal 
shipping and post-war problems it is appropriate to briefly indicate its 
relation in the water transportation picture. 

The coastwise and intercoastal fleet has always constituted an im- 
portant part of our merchant marine, as is shown in Table 1. 


TapLE 1—AMERICAN STEAM AND Motor Vessets (Dry Carco AND 
TANKERS) OF 1,000 Gross Tons AND OvER IN Deep-SEA AND GREAT 
LAKES TRADES ON SPECIFIED Dates 1n 1930, 1940 anv 1941. 

















December 31, 1930 December 31, 1940 June 30, 1941 
Employment No. Gr. Tons No. Gr. Tons No. Gr. Tons 
Active 
Coastwise .......... 450 2,035,483 516 =. 2,945,741 450 2,666,464 
Intercoastal 198 1,240,968 125 745,266 Gt 573,674 
ee . 648 3,276,451 641 3,691 ,007 544 3,240,138 
Non-contiguous . 45 213,992 69 380,393 119 613,754 
Great Lakes ..... 553 —-.2,515,394 476 ~—. 2,391,000 476 —2,391,000 
Foreign ........ re 572 3,529,370 378 2,434,408 471 2,816,141 
Total Active 1818 9,535,207 1,564 8,896,808 1,610 9,061,033 
Laid Up 
All trades@ ....... 248 1,105,239 81 349,662 16 51,193 
Government Fleet 264 1,468,826 58 371,523 15 87,199 
Total laid up. 512 2,574,065 139 721,185 31 138,392 
Grand Total ............ 2,330 12,109,272 1,703 9,617,993 1,641 9,199,425 





Source: United States Maritime Commission Reports Nos. 300 and 3148 and 
Lake Carrier Association Reports. 


During the twelve-year period, 1929 through 1940, the coastwise 
trade accounted for an average of 35.7 percent, and the intercoastal trade 
for an average of 2.6 percent of the total United States deep-sea and 
Great Lakes commerce. Average percentages for other trades were: 
non-contiguous 1.7; Great Lakes 30.6; and foreign 29.3 (imports 13.1 and 
exports 16.2). The relative position of coastwise and intercoastal traffic 
in our commerce is shown in Table 2. 

*(Editor’s Note: Mr. Shadburne is a Senior Transportation Economist for the 
eS. Maritime Commission, Washington, D. C. He was formerly General Agent 
of the American Barge Line Company and Assistant General Traffic Manager of the 
Denny Motor Transfer Company, Louisville, Kentucky; Special Traffic Advisor, 
Transportation Division, Bureau of Foreign and Domestic Commerce; Research 
Assistant in the Office of the Federal Coordinator of Transportation; Chief Clerk 
to the Director of the Bureau of Traffic of the Interstate Commerce Commission; 
Traffic Analyst-Economist for the Board of Engineers for Rivers and Harbors, 
United States Army Engineers, War Department; and is the author of various 
technical reports on coastwise, intercoastal, inland waterway, and transoceanic air 
transportation. He is a member of the Practitioners’ Association.) 

_ 1 The term “coastwise” as used in this article does not include non-contiguous 
shipping, i. e. shipping between the United States and its outlying possessions. 

@No breakdown by trades available; exclusive of Great Lakes which in 1940 
and 1941 had no idle tonnage. 
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TABLE 2.—SumMary OF OCEAN AND LAKE BorNE ForEIGN AND Domestic 
CoMMERCE OF THE UNITED STATES BY TRADES, 
CALENDAR YEARS 1929 THROUGH 1940 


(MILLIONS OF TONS OF 2,240 Ibs.) 





Domestic Commerce 


7) 
° 
a 
g. 
ag 
3 
ry 








3 2 2 

2 " 3 _ +. 

$ » E 2 = 

2 : = » a > fs 

2 = 8 . + =o 

s 8 3 s i 3 S B & $s 5 

= ° e * ° re 

; 2 2°92 zz © © 3&8 &© & @ 
1929 96.7 106 1073 43 1213 2329 510 575 1085 3414 
1930 915 8 8=90 1005 47 980 2032 476 497 973 305 
1931 90 73 973 44 651 168 359 40.0 759 2427 
1932 745 57 802 41 353 1196 287 318 605° 1801 
1933 869 76 45 40 612 1597 266 324 590 2187 
1934 88200 85 (67) 44 6391650 298 )=— 378) 67H C2326 
1935 91.1 7.2 98.3 48 746 177.7 34.0 38.1 72.1 2498 
1936 =. 106.3 6.7 113.0 52 1028 221.0 38.4 39.7 78.1 299.1 
1937 1209 69 1278 56 1203 2537 420 546 6 3503 
1938 «1127 58 1185 5.1 650 1886 328 556 884 2770 
1939 1218 74 1292 55 1012 2359 374 55.0 924 3283 
1940 1270 67 1337 63 1259 2659 409 553 962 3621 





Source: Annual Report, Chief of Engineers, United States Army 1940, Part Il, 
— Statistics; United States Maritime Commission Reports Nos. 99. 295 
and 317. 


Coastwise and intercoastal commerce by no means was confined to 
port-to-port traffic. Much of it originated and terminated at inland 
points frequently at a considerable distance from the ports. Between 
50 and 75 per cent of the traffic of the common-carrier lines in the At- 
lantic-Gulf coastwise trade moved via combined-rail-and-ocean routes. 
Joint rail-and-ocean freight rates, generally differentially lower than the 
corresponding rail rates, were available, with some exceptions, to most 
of the area of the United States east of the Rocky Mountains in con- 
nection with the coastwise common carriers. The intercoastal common 
earriers had joint differential rail-and-ocean rates via the Gulf ports be- 
tween Mississippi Valley points and the Pacific Coast. The joint rail- 
and-ocean rates of the Pacific coastwise common carriers extended into 
Oregon, Washington and western Idaho. Even where no joint rates 
existed the combinations of the rail rates to and from the ports and 
ocean rates beyond enabled shippers to use the domestic ocean carriers 
for a substantial portion of the total haul with savings in freight costs, 
such, for example, as in connection with the movement of lumber from 
North Pacific Coast ports via intercoastal vessels to North Atlantic ports 





* Includes exports and imports through Great Lakes ports. 
b Only one-fourth to one-third carried in American-flag vessels. 
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end thence by rail to interior points several hundred miles beyond. The 
benefits of low cost water transportation were thus extended to a large 
part of the hinterland. 

Many of our largest industrial centers are located in the coastal 
regions because of the availability of the economics of water transporta- 
tion. Some of our ports such as Boston, Philadelphia, Hampton Roads 
and Los Angeles have a larger volume of coastwise and intercoastal com- 
merce than of foreign and therefore have been largely dependent upon 
eoastwise and intercoastal transportation. Such transportation also 
constitutes a reserve supply of vessels for national defense purposes and 
furnishes employment for tens of thousands of persons in its own and 
related businesses. 

The importance of coastwise and intercoastal shipping to our trans- 
portation, industrial and economics structure is plainly evident. 


EFFEcCTs OF THE WAR 


The most outstanding effect of the war on coastwise and inter- 
coastal shipping has been the withdrawal of the vessels and the conse- 
quent stoppage of operations. Before the war began in September 1939 
the outlook for domestic ocean shipping was not bright. Based on the 
normal life of a cargo vessel, which. is generally conceded to be twenty 
years, the domestic ocean fleet was practically at the end of its economic 
life. Less than 1 percent of the cargo vessel tonnage employed was 
under fifteen years of age; 99 percent was more than twenty years old. 
There were no reserves for vessel replacement, a large surplus of ship 
tonnage was prevalent, operating costs were mounting, there were almost 
no prospects of increased revenue, and many of the companies had only 
deficits to show for their years of effort. After commencement of hos- 
tilities came a sharp demand for tonnage in the world market, and 
charter rates rose rapidly. The value of many vessels which could not 
have been sold during the summer of 1939 for $10.00 per ton jumped to 
$45.00 and $50.00 per ton.2 The foreign trade offered an opportunity 
for very lucrative operations to many vessels whose coastwise and in- 
tercoastal business had been unprofitable. The way was also opened for 
many of the coastwise and intercoastal lines to dispose of their aging 
and surplus vessels with capital gains and for others to liquidate their 
business and withdraw from the trade thus eliminating or materially 
reducing the deficits on their books. 

Disposal of coastwise and intercoastal vessels withdrawn from the 
trade, however, was subject to certain restrictions. With the beginning 
of war in 1939 and the issuance of the President’s proclamation declar- 
ing a limited national emergency, the Maritime Commission, on Septem- 
ber 9, 1939, rescinded General Order No. 18 under which the charter of 
American flag vessels to aliens was permitted under certain cireum- 
stances without the Commission’s approval. Thereafter such approval 





, “+ on States Maritime Commission press release, P. R. 816, January 21, 
a F. 
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was required for all charters of vessels of United States registry to 
aliens.* 

The approval of the Maritime Commission was also required for the 
sale of vessels to aliens and transfer to foreign registry by Section 9 
of the Shipping Act, 1916 and also by Section 37 of the same act during 
the emergency declared to exist by the President’s proclamation of 
May 27, 1941.4 In connection with its approval of the sales to aliens and 
transfer to foreign registry of coastwise and intercoastal vessels, the 
Commission permitted the sale of the older vessels, since surveys made 
by it had indicated that the domestic ocean, trade was overtonnaged and 
that within certain limits no hindrance should be placed in the way of 
the lines desiring to dispose of vessels engaged in a trade which had 
been generally unprofitable over a period of years. The effect of this 
was the removal of many surplus and obsolete vessels from the trade and 
the simultaneous strengthening of the financial position of the operators. 

By Executive Order 9504 of February 7, 1942 pursuant to the 
First War Powers Act, 1941, the broad authority of the Maritime Com- 
mission pertaining to acquisition, operation, maintenance, allocation, 
control, and insurance of the ocean-going fleet was transferred to the 
War Shipping Administration. Thus the construction of ships was 
left with the Maritime Commission while operations were delegated to 
the War Shipping Administration. The latter under the authority of 
Section 902 of the Merchant Marine Act, 1936, as amended, which was 
transferred to it from the Maritime Commission by the executive order 
mentioned, has requisitioned either for use or title virtually all ships 
under American registry or ownership, including those in the domestic 
ocean trade. In most cases these vessels are operated by their former 
owner as an agent of the Government. New vessels constructed by the 
Maritime Commission are also operated by the War Shipping Adminis- 
tration for the duration of the war. Hence practically all vessels of 
the American merchant marine engaged in overseas transportation are 
controlled, if not owned, by the Government.5 


PREWAR TREND 


War time restrictions prohibit the showing of details of the disposi- 
tion of vessels withdrawn from the coastwise and intercoastal service, 
but the compilation in Table 3 is indicative of the trend of the coast- 
wise and intercoastal fleet prior to the beginning of the war and up to 
about the time the United States became a participant. 





8 Annual Report of United States Maritime Commission, 1940, pp. 24 and 25. 

4Ibid., 1941, p. 34. 

5 United States Maritime Commission Report to Congress for the period ended 
June 30, 1942, pp. 16, 17, 57. 
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TasLE 3.—NUMBER OF AMERICAN STEAM AND Motor VEssELs oF 1,000 
Gross Tons AND OveR ACTIVELY EMPLOYED IN COASTWISE AND 
INTERCOASTAL SERVICE IN DECEMBER OF THE YEARS SHOWN 





Trade and Type 














of Vessels 1937 1938 1939 1940 1941 
Coastwise 

Dry Cargo as 243 251 260 225 130 

Tankers eae 314 317 291 254 

Total iva . 540 565 577 516 384 
Intercoastal 

Dry Cargo .... aie ee 138 150 113 39 

ae 6 6 15 12 5 

Total SS PES .. 137 144 165 125 44 
Coastwise and Intercoastal 

NINOS. casises sinssenelecdoncbestreoien,. am 389 410 338 169 

Tankers ER ITS =: ws 303 320 332 303 259 

LATE MONET 709 742 641 428 





Source: United States Maritime Commission Report, No. 300. 


It is evident that up through 1941 there was a substantial reduction 
in the coastwise and intercoastal fleet. Because of their confidential na- 
ture figures beyond 1941 cannot be used to indicate its status. However, 
some light can be thrown on the situation by reference to the following 
statement : 


‘*In pre-war years, the coastwise and intercoastal trades had 
given employment to more than one-half of the active ocean-going 
merchant tonnage under the American flag. In the endeavor by 
the Maritime Commission and subsequently by the War Shipping 
Administration, to meet the need for additional tonnage on long 
oversea routes resulting first from national defense requirements 
and later, after the United States became a belligerent, from the 
war program requirements, vessels were withdrawn from these 
domestic trades. First to be depleted was the intercoastal trade and 
thereafter the coastwise services, until by June 1942 these had been 
substantially reduced to a relatively small number of tankers prin- 
cipally engaged in carrying petroleum products to the North At- 
lantic Coast, and the cargo vessels fulfilling the essential service 
of carrying coal from the Hampton Roads area to northern coast- 
wise ports.’’ (Italics mine).® 


With the cessation of service the coastwise and intercoastal lines 
were forced to close practically all of their offices and dismiss numbers 
of the office and administrative personnel who had been trained for 
many years to handle their business efficiently. Their traffic was di- 
verted to the railroads. Prior to discontinuance of the coastwise and 





S\bid., pp. 3, 4. 
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intercoastal carriers the railroads had made numerous reductions in 
rates in order to divert traffic from them. Even though they are not 
now faced with this water competition, the railroads are continuing the 
drive to reduce their rates, even between the ports themselves, appar. 
ently to prevent the coastwise and intercoastal lines from again becoming 
potential competitors after the war by making it economically difficult 
for them to resume operations. 


TRANSPORTATION ACT 


On September 18, 1940, approximately one year after the outbreak 
of war, Congress enacted the Transportation Act, 1940, giving the In- 
terstate Commerce Commission jurisdiction over domestic water trans- 
portation by common and contract carriers and transferring to it the 
Maritime Commission’s former regulatory authority over coastwise 
common carriers and intercoastal common and contract carriers. The 
new act applied to the water carriers regulation, by Part III of the 
Interstate Commerce Act, generally similar to that applied to rail and 
highway carriers and brought under regulatory control water carrier 
operating rights, rates, charges, accounts, records, consolidations, merg- 
ers, acquisitions of control, and so forth. Previously governmental av- 
thority to operate had not been required. However, under Section 309 of 
Part III, common and contract water carriers had to apply for and se- 
eure from the Interstate Commerce Commission a certificate of public 
convenience and necessity and a permit, respectively, authorizing their 
operation. The so-called ‘‘grandfather’’ clause of Section 309 was de- 
signed to protect the operating rights of water carriers who had been 
in business prior to enactment of the Transportation Act, 1940, and 
provides that if such common or contract carrier was in bona fide op- 
eration, on January 1, 1940, over the route or routes or between the 
ports with respect to which application is made and has so operated 
since, except for interruption of service beyond its control, the Interstate 
Commerce Commission shall issue the required operating authority with- 
out further procedure or proof, in the case of certificates, that public 
convenience and necessity will be served by such operation, if the ap- 
plication is made within 120 days of the effective date of Section 309. 

When the Interstate Commerce Commission began consideration 
of the water carriers’ applications in 1941 the intercoastal lines brought 
up the question, in connection with the ‘‘grandfather’’ clause, as to 
whether compliance by them with a request by the Maritime Commis- 
sion, in April of that year, for withdrawal of about 50 percent of the 
intercoastal vessels for use in foreign trade and for a tightening up 
of their schedules to increase the efficiency of the remaining vessels, 
would constitute interruptions of service within or beyond the lines’ 
control. The Maritime Commission referred the matter to the Interstate 
Commerce Commission, which replied to the effect that interruptions of 
service by a water carrier subject to the Interstate Commerce Act re- 
sulting from compliance with any request or requirement of the Mari- 
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time Commission on account of the emergency or pursuant to the powers 
granted it by an act of Congress entitled ‘‘An Act to Provide for Prior- 
ities in Transportation by Merchant Vessels in the Interest of National 
Defense and for Other Purposes’’ (Pub. 173—77th Congress), approved 
July 14, 1941 would be recognized as interruptions beyond the carrier’s 
control. Subsequently, in cases involving coastwise and intercoastal 
carriers, the Interstate Commerce Commission has held that interrup- 
tions of service, during the emergency, caused by requisitioning of ves- 
sels or by requests of appropriate Government agencies, are interrup- 
tions over which the carriers have no control and has granted authority 
to carriers to perform operations in which they were engaged prior to 
the discontinuances.? Classification of such interruptions as being with- 
in the carriers’ control would have resulted in denial of their rights 
under the ‘‘grandfather’’ clause. 

The coastwise and intercoastal trade is restricted by the so-called 
coastwise laws to United States vessels owned by persons who are 
citizens of the United States or vessels to which the privilege of engag- 
ing in such trade has been lawfully extended.* Just as in World War 
I, the withdrawal of vessels from the coastwise and intercoastal trade 
in the present emergency has necessitated the use, in the trade, in some 
instances, of foreign vessels which were lying idle in United States ports 
and were requisitioned by the Government. The operation of such ves- 
sels, as in the last war, required suspension of the coastwise laws. 
Hence under the authority of Title V of the Second War Powers Act, 
1942° the Secretary of the Treasury has granted waiver of the coastwise 
laws so as to permit the transportation of passengers and/or cargo (a) 
by any vessel of the United States under limited or restricted registry 
while owned or chartered by the War Shipping Administration or (b) 
by any foreign vessel chartered to the War Shipping Administration. 


Post-War PROBLEMS 


The re-establishment of coastwise and intercoastal shipping after 
the war involves certain problems only the more important of which 
can be mentioned in the limited scope of this article. 

In view of the war and marine losses, during the present emergency, 
of vessels formerly in the coastwise and intercoastal trade and the pos- 
sibility of future losses, it is quite likely that many of the former ves- 
sels will not return to the trade after the war. Hence vessel replace- 
ments are of major importance. 

The need for a modern and efficient post-war fleet is recognized. 
Some carriers contend that if there are fewer and faster vessels in the 
trade than before the war it will be easier to operate at a profit, partic- 
ularly if consideration is given to the adaptability of the vessels for the 


—_—_.. 


™See Southern Pacific Company, Common Carrier Appn., 250 1. C. C. 457. 
883 846 U. S. C. 289, June 19, 1886; Merchant Marine Act, 1920, Sec. 27, 46 U. S. C. 


‘®Pub. 507 (77th Cong., 2nd Session), Chap. 199, March 27, 1942. 
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service for which they are intended. It has also been suggested that 
vessels 25 percent faster and 25 percent larger than pre-war vessels 
might profitably carry the traffic at existing rates by reducing the num. 
ber of vessels formerly required ; that fewer ships would mean less de. 
preciation, which is a heavy item of expense; and that, in the case of 
the intercoastal trade, while the Panama Canal tolls would be higher on 
larger vessels, they might be offset by a decrease in Canal transits due 
to the use of fewer vessels of greater speed and cargo capacity. Faster 
ships will also be needed because of the reduction in transit time which 
has been effected by competing forms of transportation. There is ap- 
prehension that even with faster ships a number of the high revenue 
producing commodities will be diverted to the swifter air, rail, and 
motor carriers, several of the coastwise lines having recognized this by 
requesting authority from the Civil Aeronautics Board to operate par. 
allel air services. 

Some operators doubt whether the high cost of the vessels, which it 
is anticipated the coastwise and intercoastal trade will require, could be 
justified by past financial results pointing out, for example, that the 
history of the intercoastal trade for the past fifteen or twenty years in- 
dicates that, with respect to freight vessels, the revenue would not sup- 
port the use of vessels costing as much as the current or even depreciated 
costs of a two or three-year-old vessel of the Maritime Commission’s 
C-2, C-3 or ‘‘Liberty’’ type. As to starting to build replacements before 
the war ends, the operators’ answer seems to be that it would not be 
prudent for them to invest funds in new vessels at prices based on war 
time costs, particularly when consideration is given to the possible dis- 
position and employment, after the war, of the large Government fleet 
of some 4,000 or more vessels which have been or will be built. 

While many of the vessels in the Government fleet will be adaptable 
for post-war coastwise and intercoastal service, the operators feel that 
they should not be penalized in acquiring them by having to pay prices 
reflecting high wartime construction costs. They call attention to the 
fact that the right to dispose of their former vessels was restricted since 
they could not charter or sell to aliens without the Maritime Commis- 
sion’s approval and that many vessels could have been sold, at the be- 
ginning of the war in 1939, at higher prices than were subsequently ob- 
tained under approved agreements. Also of pertinence to the operators 
in facing the replacement problem is the compensation they will receive 
from the Government for the use of and loss of vessels during the 
emergency period, the claim being made that present charter rates set 
by the Government are only one-third of those permitted during the 
World War I and are not properly remunerative. 

Other factors also have a bearing on the post-war situation. In 
January 1941, as previously mentioned, coastwise and intercoastal car- 
riers were placed under Interstate Commerce regulation which, due to 
war time shipping interruptions, was applicable to these carriers for 
such a short time that its results could not be fully determined. After 
the war all of the principal competitors for freight traffic—the rail- 
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roads, motor lines and water carriers—will be under the jurisdiction of 
this one Commission and the coastwise and intercoastal carriers are con- 
cerned as to their future status under this regulation and its effect upon 
the trade. They aver that if the railroads’ attempts to reduce rates be- 
tween competitive points, while the water service has ceased, are per- 
mittd to go too far by the Interstate Commerce Commission, and rail 
rates are lowered to such levels as to preclude the return of the traffic 
to the water routes after the war, the prospects for revival of coastwise 
and intercoastal shipping will be almost completely nullified. Its future 
may also be seriously affected by shifts in production centers resulting 
from the spreading out of the war effort, for, if such shifts become perm- 
anent, many former sources of domestic ocean-borne traffic will have dis- 
appeared and the carriers will be forced to seek new ones. There also 
may be questions with respect to post-war operations concerning the 
need for Government assistance through subsidies’® or otherwise, for 
control of the size of the fleet by self-regulation among the carriers or 
by new legislation ; or for new laws, or changes in existing ones, further 
to curb the competitive activities of other forms of transportation. 





10 No subsidies have even been provided for coastwise and intercoastal shipping. 











Standing Committees 
1943-44" 


Executive Committee 


The Executive Committee is composed of the President, Secretary, 
Treasurer, three immediate past-Presidents, three Vice-Presidents, one 
of whom is selected First Vice-President by the Executive Committee, 
Warren H. Wagner, (A), President, Investment Building, Washington, 
D. C.; Charles Donley, (B), Secretary, Dravo Building, Pittsburgh, 
Pennsylvania; Charles E. Bell, (B), Treasurer, Investment Building, 
Washington, D. C.; William W. Collin, Jr., (A), First Vice-President, 
928 Frick Building, Pittsburgh, Pennsylvania; Guernsey Orcutt, (A), 
Vice-President, The Pennsylvania Railroad, 1740 Broad Street Station 
Building, Philadelphia, Pennsylvania; Horace L. Walker, (A), Vice- 
President, Chesapeake & Ohio Railroad, 1500 First National Bank 
Building, Richmond, Virginia; Edwin H. Burgess, (A) Past-President, 
143 Liberty Street, New York, N. Y.; Parker McCollester, (A), Past- 
President, 25 Broadway, New York, N. Y.; Charles R. Seal, (A), Past- 
President, Director of Traffic, The Association of Commerce, 22 Light 
Street, Baltimore, Maryland. 


Admission to Practice Before |. C.. C. 


Stanley B. Houck, (A), Chairman, 1360 Northwestern Bank Build- 
ing, Minneapolis, 2, Minnesota; John M. Agrey, Traffic Expert, (B), 
Public Service Commission of North Dakota, Capitol Building, Bismarck, 
North Dakota; A. J. Christiansen. (B), Secretary & Traffic Manager, 
Northern Illinois Coal Trade Association, Room 1708 - 310 South Mich- 
igan Avenue, Chicago, Illinois; Howard G. Freas, (B), Railroad Com- 
mission of California, State Building, Civie Center, San Francisco, Cal- 
ifornia; R. A. Kearney, Jr., Vice-Pres’t., (B), Pan Atlantic Steamship 
Corporation, Merchants Bank Building, Mobile, Alabama; George E. 
Mace, Manager, (B) Transportation Department, Commerce & Industry 
Association of N. Y., Inc., 233 Broadway, New York, N. Y.; C. H. Pis- 
tor, (A), 306 Texas & Pacific Building, Dallas, Texas; Richard H. 
Specker, Executive Vice-Pres’t., (B), National Water Carriers Asso- 
ciation, Ine., 736 Southern Building, Washington, D. C.; James M. 
Stuart, A. T. M., (A), The Stanley Works, 195 Lake Street, New 
Britain, Connecticut. 





4 (A) Indicates Attorney-at-Law. 
(B) Non-Lawyer. 
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Education For Practice 


F. C. Hillyer, (A), Chairman, 227 West Forsyth Street, Jackson- 
ville, Florida; Anthony P. Donadio, (A), Baltimore & Ohio Railroad, 
Baltimore, Maryland; Edwin A. Lueas, (A), 1429 Walnut Street, Phila- 
delphia, Pennsylvania; Kenneth J. McAuliffe, (A), Room 5064 Dupont 
Building, Wilmington, Delaware; Balthasar H. Meyer, (B), Shoreham 
Building, Washington, D. C.; Clarence A. Miller, (A), 1120 Tower 
Building, Washington, D. C.; Starr Thomas, (A), Atchison, Topeka & 
Santa Fe Railway, 114 Sansome Street, San Francisco, California; Erle 
J. Zoll, Jr., (A), Illinois Central System, 135 East 11th Place, Chicago, 
Illinois; H. G. Williams, (B), Middle Atlantic Motor Carrier Confer- 
ence, Inc., Earle Building, Washington, D. C. 


Membership 


T. C. Burwell, (B), Chairman, P. O. Box 151, Decatur, Illinois; 
Charles S. Besterling, (A), United States Steel Corporation, 71 Broad- 
way, New York, N. Y.; Walter C. Crew, T. M., (B), Denver Union 
Stock Yards Company, 100 Livestock Exchange Building, Denver, Colo- 
rado; E. W. Dallman, Manager, (B), Traffic Department, Blatz Brewing 
Company, 1120 North Broadway, Milwaukee, Wisconsin; Stanley C. 
Higgins, Secy-T. M., (B), New River Coal Operators’ Association, 
Masonic Temple Building, Mt. Hope, West Virginia; C. F. Jackson, (B), 
American Trucking Associations, Inc., 1424-16th St. N. W., Washington, 
D. C.; L. O. Kimberly, Jr., (A), American Cotton Manufacturers Asso- 
ciation, Room 815-22 Marietta St. Building, Atlanta, Georgia; J. R. 
MacAnanny, A. F. T. M., (B), Boston & Maine Railroad, 150 Causeway 
Street, Boston, Massachusetts; J. W. McCune, T. M., (B), Chamber 
of Commerce, 1017 A Street, Tacoma, Washington; J. C. Murray, 
(A), Chamber of Commerce, 231 Louisiana Street, Little Rock, 
Arkansas; H. M. Nicholson, Director of Traffic, (B) N. C. Utilities 
Commission, Raleigh, N. C.; H. B. Schaefer, (B), 903 North Ewing 
Street, Helena, Montana; Charles A. Stewart, (A), 218 Livestock Ex- 
change Building, Ft. Worth, Texas; P. R. Wigton, (A), Sioux City 
Traffic Bureau, Commerce Building, Sioux City, Iowa; R. F. Walker, 
(A), Spretkels Sugar Company, 2 Pine Street, San Francisco, Cali- 
fornia; E. DeL. Wood, (A), 815-17 Broad Street, Chattanooga, Tenn. 


Memorials 


Edward H. DeGroot, Jr.. (A), Chairman, Colorado Building, Wash- 
ington, D. C.; S. R. Barnett, T. M., (A), Wesson Oil & Snowdrift Com- 
pany, 210 Baronne Street. New Orleans, Louisiana; Joseph J. Deuel, 
Director, (B), California Farm Bureau Federation, 2161 Allston Way. 
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Berkeley, California; Carl Giessow, (B), Room 718-511 Locust Street, 
St. Louis, Missouri ; Charles Guthrie, (A), Investment Building, Wash- 
ington, D. C.; Stanley M. Low, Western T. M., (B), Koppers Company, 
1000 North Hamline Avenue, St. Paul, Minnesota ; Arthur Marshall, (B), 
458 Bridge Street, Springfield, Massachusetts ; C. P. Schrecongost, (B), 
1905 Grant Building, Pittsburgh, Pennsylvania ; Dana T. Smith, (A), 
1416 Dodge Street, Omaha, Nebraska. 


Nominations 


A. H. Elder, (A), Chairman, 143 Liberty Street, New York, N. Y.; 
W. J. Bailey, G. T. M., (B), West Virginia Pulp & Paper Company, 230 
Park Avenue, New York, N. Y.; J. S. Brown, Mgr., (B), Transportation 
Department, Board of Trade of Chicago, 671 Board of Trade Building, 
Chicago, Illinois; Marion M. Caskie, Vice-Pres’t, (B), Reynolds Metals 
Company, Southern Building, Washington, D. C.; Elmer B. Collins, (A), 
Union Pacific Railroad, 1416 Dodge Street, Omaha, Nebraska; S. L. 
Foote, T. M., (B), Oscar Mayer & Company, 910 Packers Avenue, 
Madison, Wisconsin; Henry J. Hart, (A), 84 Harlow Street, Bangor, 
Maine; Joseph G. Kerr, (B), Chairman, Southern Freight Association, 
101 Marietta Street, Atlanta, Georgia; Roland Rice, (A), American 
Trucking Associations, Inc., 1424-16th St. N. W., Washington, D. C. 


Printing & Publicity 


Pursuant to action of the Executive Committee at its meeting in 
Washington, D. C., on October 22, 1943, the membership is being polled 
to ascertain if this Committee should remain a standing committee of 
the Association, due to the fact that the Board-of-Editors of the JourNaL 
have taken over most of the activities of this committee. 


Procedure 


Kenneth F. Burgess, (A), Chairman, 11 South LaSalle Street, 
Chicago, Illinois; Charles H. Baker, (A), Transportation Building, 
Washington, D. C.; R. F. Burley, F. T. M., (B), McCormick Steamship 
Company, Division of Pope & Talbot, 461 Market Street, San Francisco, 
California; C. L. Denk, Jr., T. M., (B), Fulton Bag & Cotton Mills, 
P. O. Box 1726, Atlanta, Georgia; William Meade Fletcher, Jr., (A), 
Reconstruction Finance Corporation, Washington, D. C.; Paul H. Johan- 
son, (B), Mills Building, Washington, D. C.; A. J. Ribe, (B), Woodward 
Building, Birmingham, Alabama; F. M. Rivinus, (A), Norfolk & West- 
ern Railway, Roanoke, Virginia; Bentley W. Warren, (A), 30 State 

Street, Boston, Massachusetts. 
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Professional Ethics and Grievances 


C. J. Goodyear, T. M., (B), Chairman, Philadelphia & Reading Coal 
& Iron Company, 725 Reading Terminal, Philadelphia, 5, Pennsylvania; 
C. A. Carr, Rate Expert, (B), Public Utilities Commission, Pierre, South 
Dakota; George M. Cummins, (B), 4th & Main Streets, Davenport, 
Iowa; Gerald E. Duffy, (A), Atchison, Topeka & Santa Fe Railway, 114 
Sansome Street, San Francisco, 4, California; C. C. Hibbard, T. M., (B), 
Kingan & Company, P. O. Box 386, Indianapolis, Indiana; Moultrie Hitt, 
(A), Woodward Building, Washington, D. C.; Edward A. Kaier, (A), 
652 Union Station Building, Chicago, Illinois; Lawrence M. Pexton, 
(B), 201 Live Stock Exchange Building, Denver, Colorado; Howard M. 
Waybright, (B), 250 Stuart Street, Boston, Massachusetts. 








SPECIAL COMMITTEES 
1. C. C. Appointments 


Luther M. Walter, ‘A), Chairman, 135 South LaSalle Street, 
Chicago, Illinois; C. O. Bergan, (B), 718 Realty Building, Spokane, 
Washington; C. E. Childe, (B), Board of Investigation & Research, 
Dupont Circle Building, Washington, D. C.; George H. Muckley, (A), 
Transportation Building, Washington, D. C.; Edgar Watkins, Jr., (A), 
Southern Motor Carriers Rate Conference, Inc., 873 Spring St. N. W., 
Atlanta, Georgia. 


Legislation 


Harry C. Ames, (A), Chairman, Transportation Building, Wash- 
ington, D. C.; Charles E. Cotterill, (A), 70 East 45th Street, New York, 
N. Y.; Ira L. Ewers, (A), 1308 F St. N. W., Washington, D. C.: J. 
Carter Fort, (A), Transportation Building, Washington, D. C.; Giles 
Morrow, (A), Colorado Building, Washington, D. C.; Porter L. Howard, 
8), G. T. M., Sun Oil Company, 1608 Walnut Street, Philadelphia, 

a. 





Practice Before Regulatory Bodies of States & Federal Government 
and Unauthorized Practice of Law 
Elmer A. Smith, (A), Chairman, 135 East 11th Place, Chicago, 
Illinois; Charles Donley, (B), Dravo Building, Pittsburgh, Pennsyl- 
vania; Joseph J. Geary, (A). Robert Dollar Building, San Francisco, 
California. 











Commission’s Views Relative to Freight Legisla- 
tion Concerning Rates, Including Receipt 
and Delivery of Cars 


The letter of November 17, 1943, to Senator Wheeler expressing the 
views of the Legislative Committee of the Commission, Commissioners 
Splawn, Mahaffie and Rogers, on Senate No. 1492 is quoted in full: 


November 17, 1943. 


HoNnorABLE Burton K. WHEELER, Chairman, 
Committee on Interstate Commerce, 

United States Senate, 

Washington, D. C. 


My dear Chairman Wheeler : 


Your letter of November 4, addressed to the Chairman of the Com- 
mission and requesting comments on S. 1492, introduced by Senator 
Brooks, ‘‘To amend section 6(1) of the Interstate Commerce Act, to 
provide that the established railroad freight rates cover the receipt and 
delivery of loaded cars at the points of loading and unloading,’’ has 
been referred to our Legislative Committee. After careful consideration 
by that Committee, I am authorized to submit the following comments 
in its behalf: 

Section 6(1) of the Interstate Commerce Act, which would be 
amended by 8S. 1492, relates to the filing and posting of schedules of 
rates and charges by railroads and other carriers subject to part I of 
the Act. The third sentence of this section now reads as follows: 


The schedules printed as aforesaid by any such common carrier 
shall plainly state the places between which property and passen- 
gers will be carried, and shall contain the classification of freight 
in force, and shall also state separately all terminal charges, 
storage charges, icing charges, and all other charges which the 
Commission may require, all privileges or facilities granted or al- 
lowed and any rules or regulations which in any wise change, affect, 
or determine any part of the aggregate of such aforesaid rates, fares, 
and charges, or the value of the service rendered to the passenger, 
shipper, or consignee. 


By S. 1492 there would be added to this sentence the following: 


except that the published freight rates from station to station 
shown in schedules on file with the Commission shall contemplate 
and cover the receipt and delivery of the loaded cars to and from 
the places of loading and unloading at industries, sidetracks, or 
other locations of origin and delivery, and include the services of 
handling the empty cars in the reverse direction. 
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It will be noted that the sentence which would be amended now 
deals only with the form of tariff schedules, while the exception pro- 
posed to be added would undertake to define the transportation service 
which the carrier would have to perform under the rates shown in the 
schedules. Consequently, the proposed amendment is not apposite to 
the purpose of the section of the Act to which it would be added. 

Section 1(3) of the Act provides that the term ‘‘transportation’’ 
as used in part I shall include all services in connection with the 
receipt and delivery of property transported. Under the long-establish- 
ed practice in this country, the line-haul rate generally covers the re- 
ceipt and delivery of freight, but the transportation service which a 
railroad carrier is legally obligated to perform under a line-haul rate 
does not include the placement of the car at the point of loading or 
unloading in all instances and under all circumstances. Briefly stated, 
the object of S. 1492 appears to be the broadening of this obligation to 
require such unlimited placement. 

Freight rates are usually made to or from points in a unified area, 
sometimes designated a ‘‘switching district’’ or ‘‘switching limits.’’ 
Within that area the railroad holds itself out as agreeing to deliver the 
typical carload freight shipment at team tracks or on sidings or spur- 
tracks owned by an industry. The practice has come to be uniform 
that in delivering a carload shipment on a team track the carrier will 
spot the car at a point where merchandise of the class contained in the 
car is usually and most conveniently unloaded ; thus, there are particular 
team tracks or points where fruit and vegetables, furniture, etc., are 
constantly loaded and unloaded and cars are spotted accordingly. In 
the analogous situation where an industry’s warehouses or other facili- 
ties are located at given points on a spur or side-track, the carrier holds 
itself out to spot the car at the point where it is needed for loading or 
unloading, as a warehouse door, a scrap pile, ete. Such simple situations 
as these, involving team tracks and shippers’ sidings adjacent to railroad 
property, present no serious questions as to the amount of the service 
which the carrier must perform under its line-haul rate. 

In the course of the industrial development of the past half century, 
however, there have come to be numerous industrial plants, of which the 
large steel mills are examples, each covering many acres of ground and 
including a variety of buildings connected by many miles of privately- 
owned railroad tracks. In the case of such an industry, having many 
points of loading and unloading throughout its plant, the usual arrange- 
ment is to have lead tracks or interchange tracks on which the cars are 
placed by the railroad in the first instance. Thence, they are taken 
over plant tracks to various buildings and points where they are spotted 
for loading or unloading in accordance with the needs and convenience 
of the industry. In the earliest period of this development some rail- 
roads voluntarily performed this spotting at no extra charge to the in- 
dustry, but as the operations of these large industries became more 
complex the railroad performance of this spotting service was found in 
most instances to be unsatisfactory and to hinder plant operations. It 
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therefore came to be a common practice for the industry to take over tne 
performance of spotting service with its own engines and crews. 

About 40 years ago, some of the railroads in the eastern part of the 
country, where the development of large plants was most marked, began 
the practice of paying allowances in the form of sums of money to the 
industries which were doing their own spotting on the assumption that 
the industry was rendering a service in connection with transportation 
which the carrier was obligated to perform and was entitled to com- 
pensation from the carrier. The payment of these allowances gave rise 
to much litigation before the Commission. Although they became more 
and more numerous as time went on, there was no uniformity in their 
establishment. The industries most generally favored were steel manu- 
facturers, and some railroads refused to extend them to other than steel 
plants. The situation became so unsatisfactory, involving discrimina- 
tions between shippers, favoritism of industries having large tonnages 
of freight at their disposal, and a depletion of railroad revenue, that 
about 12 years ago the Commission entered upon an exhaustive investi- 
gation of the subject. In the report thereon, Propriety of Operating 
Practices—Terminal Allowances, 209 I. C. C. 11, certain general findings 
were made which may be summarized as follows: 


1. When a carrier is prevented from performing an uninter- 
rupted service to the points of loading or unloading within the 
confines of an industrial plant because of some action or disability 
of the industry or its plant, the carrier’s duty with respect to the 
delivery or receipt of cars does not extend beyond the point of 
interruption or interference, and any allowance to the industry for 
performing the service beyond such points or the performance of 
service by the carrier beyond such points without proper charge is 
unlawful in violation of section 6 of the act. 

2. At many industries, delivery and receipt of freight is effect- 
ed by carriers on interchange tracks because of interference or 
interruption to the work of both the industry and the carrier which 
would be encountered beyond such tracks. Under such cireum- 
stances, delivery or receipt on such tracks constitutes delivery or 
receipt under the line-haul rates. 

3. When the spotting service at an industry requires a service 
in excess of that required in making simple placement or the 
equivalent of team-track spotting, such service is in excess of that 
required of a common carrier under its line-haul rate, and any 
allowance to the industry for performing such service or the per- 
formance thereof by the carrier without charge over and above the 
line-haul rate is unlawful in violation of section 6 of the act. 

4. The payment by respondents of allowances to individual 
industries for the performance of spotting service at the latter’s 
convenience, or the assignment by respondents of locomotives to 
perform similar service without charge, dissipates respondents’ 
funds and revenues, is not in conformity with efficient and economi- 
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cal management as contemplated by the Interstate Commerce Act, 
and is not in the public interest. 


In subsequent separate reports dealing individually with allow- 
ances paid by railroads to various industries, the Commission applied 
the principles above set forth and found that many of the allowances 
were unlawful because they covered service not included in the rail- 
roads’ obligation under their line-haul rates. Some of these orders 
requiring discontinuance of such allowances were contested in the courts 
and were upheld by the Supreme Court. See United States v. American 
Sheet & Tin Plate Co., 301 U. S. 402; United States v. Pan American 
Petroleum, Corp., 304 U. S. 156. 

The Commission has continued to make investigations of similar 
situations at other plants from time to time. In one case, an industry 
was performing spotting service with its own locomotives and receiving 
allowanees for service performed within its plant which the Commission 
found unlawful. The industry thereupon disposed of its locomotives 
and called on the railroad to perform the service. This the railroad did, 
making a charge against the industry for spotting service. The Com- 
mission approved the imposition of a spotting charge for this service 
(A. E. Staley Mfg. Co. Terminal Allowance, 245 I. C. C. 383), and the 
case is now before the Supreme Court. 

In United States v. American Sheet & Tin Plate Co., supra, the 
Supreme Court stated the legal principles now applicable to situations 
of this kind as follows: 


The Commission is clearly empowered to determine what is em- 
braced within the service of transportation and what lies outside 
that service. [p. 408] * * * 

There is no custom or practice which has the force of a rule of 
law that the line-haul rate includes plant spotting service. [p. 410] 
* * * 

The Commission properly held that each case must be decided 
upon the circumstances disclosed. [p. 411] * * * 


In the place of these principles the amendment proposed in 8. 1492 
would impose a legal obligation on the line-haul railroad to spot cars at 
any and all loading and unloading points on the property of large 
industries, performing service greatly in excess of that required in 
making simple placement on an ordinary siding or team track for other 
shippers in the same locality. This obligation would exist even though 
the railroad is prevented at its ordinary operating convenience from 
performing an uninterrupted service from or to actual points of loading 
or unloading because of some act or disability of the industry. The 
way would be opened for the restoration of allowances to industries 
which formerly were so objectionable. A concession by a railroad to 
an industry in the form of an allowance or actual performance of extra 
service within the plant at no additional charge is contrary to the prin- 
ciple of equality of treatment, which is the outstanding objective of the 
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Interstate Commerce Act and would be seriously weakened by enact- 
ment of this amendment. 

One other aspect of the bill should be noticed. Commonly a rate 
between a given point of origin or destination and all stations or termi- 
nals within a unified industrial district grouped around another such 
point of origin or destination is the same over all railroads serving such 
points. Thus, from city A to city B the line-haul rate would be the same 
whether the shipment moves over railroad X or railroad Y. However, 
if the shipment moves from A to B over railroad X, but is to be finally 
delivered and unloaded at a terminal on railroad Y, it would usually be 
subject to an additional switching charge. The amendment here pro- 
posed would appear to have the effect of requiring a railroad to extend 
the application of its line-haul rates from and to all loading and unload- 
ing points within an industrial area in which its own stations are em- 
braced, including points on the terminals of connecting lines. 

Presumably this bill, if passed, would necessitate the full absorption 
by the line-haul railroad of all switching charges of connecting lines. 
Line-haul railroads now generally absorb all or part of such switching 
charges on competitive traffic and sometimes those on other traffic. If it 
is made mandatory for the line-haul railroad to absorb switching charges 
without exception, the amount of the absorption might equal or exceed 
the revenue from the line-haul rate, if the distance of movement were 
short. 

Commissioner Mahaffie, for the reasons stated in his separate ex- 
pressions in Propriety of Operating Practices—Terminal Services, 209 
I. C. C. 11, 45, and A. E. Staley Mfg. Co. Terminal Allowance, 245 
I. C. C. 383, 410, does not agree with much that is said above. 

We recommend that S. 1492 do not pass. 


Respectfully submitted, 


/s/ WauTer M. W. SpLawn 
Chairman, Legislative Committee 


CHARLEs D. MAHAFFIE 
JoHN L. Rogers 

















Commodity Density and Packaging Related 
to Cost Characteristics 


The Board of Investigation and Research has issued’ a study pre- 


pared by H. B. Cooley of the Board’s Water Carrier Section, Economy 
and Fitness Division, entitled ‘‘Commodity Density and Packaging 
Related to Cost Characteristics.’’ A portion of the preface is quoted 
below : 


‘“The most important factors which cause variations in the cost 
of transportation of different commodities are the weight and size 
of the individual packages and the density of the product as packed 
for shipment. Steamship companies, and more recently the truck- 
ing industry, have been conscious of the need for information re- 
lating to the density, or the stowage factor, of various commodities. 
The need for this information in the case of the steamship operation 
was apparent if cargo was to be properly stowed aboard the vessel. 
In the case of the trucking industry the information is desired not 
alone with regard to the amounts of different commodities which 
may be stored in the truck or trailer, but also because of the effect 
upon the cost of transportation due to the limitation of the vehicle 
because of lack of sufficient cubic capacity to obtain a full weight 
load of lighter commodities. 


‘*The approach of the railroad has been somewhat different from 
that of the other types of carriers as the railroads have provided 
standard equipment and have regulated their charges so as to receive 
adequate compensation for the use of the equipment when handling 
a light load of a bulky commodity as compared with what could be 
carried in the car if it was loaded to full capacity as measured by 
the weight. The steamship companies have varied this concept by 
hauling the more bulky commodities on the basis of cubic feet of 
space occupied (the measurement ton) and hauling the denser com- 
modities on the basis of weight. 


“*Tn all cases, however, when goods are handled by transporta- 
tion agencies there is some recognition made of the fact that costs 
vary with variation in weight, cubic displacement and the density 
of the product. It has also been recognized that the variation in the 
size, weight and density of the commodity as packed for shipment 
have an effect upon the transportation cost to the carrier, although 
this variation in cost is frequently not reflected in the freight rate. 
There has not been available in the past, however, any ready means 
of comparison between these items for the various commodities. It 





1 But a few copies have been made available for the public, and then only with 
a view to receiving suggestions which might be helpful to the Board in reaching its 
conclusions. 
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has been necessary to refer to the existing stowage of density tables 
for individual commodities and then make comparisons as between 
the different commodities. 


‘‘In the tables which are published herewith, the commodities 
are arranged so that’ those of like density, or stowage factor, are 
grouped together, thus facilitating easy comparison as between the 
commodities which would occupy approximately the same amount 
of space in the transportation unit, regardless of whether it is a ship, 
barge, truck, railroad car or an airplane. Thus, if two commodities 
are packed in bags of approximately the same weight per bag and 
have approximately the same density the transportation cost should 
be approximately the same and the equipment and method of hand- 
ling should be similar for the two different commodities—unless the 
nature. of the commodity is such as to require special equipment or 
handling. Other density and stowage tables are arranged alpha- 
betically and it would be difficult to pick out a number of commodi- 
ties of like characteristics, either from a cost or handling point of 
view. The present tables overcome this difficulty. 


‘Tt is anticipated that these tables will be of considerable value 
to transportation operating personnel, whether engaged in truck, 
rail, water or air transport; traffic men, transportation cost ac- 
countants, stevedores, government regulatory bodies, warehousemen 
and shippers. For some of these groups the utility of the tables 
would be reflected in the comparison of like handling, stowing or 
transportation characteristics, while for other groups the advantage 
would lie in a ready comparison of the cost of handling one com- 
modity whose cost is known with that of another commodity, of 
similar characteristics, the handling cost of which is not known. * * * 


**It is hoped that this volume may serve the purpose for which 
it is intended and furnish a ready means of comparison of costs and 
methods of handling as between the different commodities, after a 
certain type of transportation unit has been selected.’’ 





NEW OFFICERS OF NATIONAL INDUSTRIAL TRAFFIC LEAGUE 


The National Industrial Traffic League, at its annual meeting held 
at the Palmer House, Chicago, Ill., November 18-19, 1943, elected the 
following Officers, Regional Vice Presidents and Board of Directors to 
serve for the fiscal year ending October 31, 1944: 


President—Joun B. Keeer, Asst. Genl. Traffic Mgr. Koppers Company, Pittsburgh, 
Pa. 


Vice President—Atonzo BENNETT, Vice President, Federal Compress & Warehouse 
Co., Memphis, Tenn. 


—— W. Campsett, Mgr. Traffic Dept., Butler Paper Corporation, Chicago. 
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REGIONAL VICE PRESIDENTS 


New England Region 
W. P. Libby, N. Plymouth, Mass. 


Trunk Line Region 
J. S. Wood, New York, N. Y. 


Central Freight Assn. Region 
Geo. A. Blair, Chicago, III. 


Western Trunk Line Region 


L. P. Siddons, Colorado Springs, Colo. 


Southwestern Region 
F. A. Leffingwell, Dallas, Texas. 


Southeastern Region 

M. M. Emmert, Atlanta, Ga. 
Northwestern Region 

Martin F. Smith, Minneapolis, Minn. 
Pacific Coast Region 

W. G. Stone, Sacramento, Calif. 


Boarp oF DirEcToRS 


Trunk Line Region 

Chas. H. Beard, New York, N. Y. 
A. S. Boden, Pittsburgh, Pa. 

F. W. Burton, Rochester, N. Y. 

H. C. Crawford, Bethlehem, Pa. 

J. W. Harley, New York, N. Y. 

T. T. Harkrader, New York, N. Y. 
Porter Howard, Philadelphia, Pa. 
E. A. Jack, Pittsburgh, Pa. 

H. M. Mabey, New York, N. Y. 
W. E. Maloney, Buffalo, N. Y. 

R. W. Marshall, Wilmington, Del. 
L. F. Mongeon, New York, N. Y 
D. O. Moore, Pittsburgh, Pa. 

W. A. Moore, New York, N. Y. 
R. J. Newberry, New York, N. Y. 
C. H. Rolf, Philadelphia, Pa. 

A. J. Sevin, Pittsburgh, Pa. 

J. R. Van Arnum, Washington, D. C. 
H. J. Wagner, Norfolk, Va. 


New England Region 


R. W. Burke, Chicopee, Mass. 

A. H. Erlandson, Sanford, Maine 
N. W. Ford, Hartford, Conn. 
Elmer B. Jones, Worcester, Mass. 
W. H. Pease, Bridgeport, Conn. 

A. A. Raphael, Boston, Mass. 


Western Trunk Line Region 

H. W. Davis, Ottumwa, la. 

H. S. Dickinson, Denver, Colo. 
S. L. Foote, Madison, Wis. 

H. W. Gehrke, Milwaukee, Wis. 
Carl Giessow, St. Louis, Mo. 

R. K. Keas, St. Louis, Mo. 

Chas. Shackell, Cedar Rapids, la. 
W. S. Whitten, Lincoln, Nebr. 


Pacific Coast Region 
A. D. Carleton, San Francisco, Calif. 


C. E. Donaldson, San Francisco, Calif. 


|. F. Lyons, San Francisco, Calif. 
E. A. Read, Oakland, Calif. 
R. D. Sangster, Los Angeles, Calif. 
A. C. Street, Oakland, Calif. 


Central Freight Association 


H. D. Anderson, Midland, Mich. 
T. C. Burwell, Decatur, III. 

Allen Dean, Detroit, Mich. 

F. A. Doebber, Indianapolis, Ind. 
H. D. Fenske, Detroit, Mich. 

. R. Flynn, Chicago, IIl. 

H. G. Huhn, Toledo, Ohio 

. Jicha, Cleveland, Ohio 

E. J. Leger, Chicago, III. 

G. B. McLean, Ft. Wayne, Ind. 
K. A. Moore, Detroit, Mich. 

J. W. Peters, Anderson, Ind. 

R. B. Phillips, Cincinnati, Ohio 
H. D. Rhodehouse, Cleveland, Ohio 
Gordon Riley, Chicago, Ill. 

A. H. Schwietert, Chicago, III. 
C. T. Stripp, Cleveland, Ohio 
Chas. Sullivan, Detroit, Mich. 

H. J. Zimmerman, Akron, Ohio 


ALA 


Southeastern Region 


W. S. Creighton, Charlotte, N. C 

FE. L. Hart, Atlanta, Ga. 

Frank H. Luther, Louisville, Ky. 
Walter Newkirk, Louisville, Ky. 

Ray A. McCaffrey, Birmingham, Ala. 
C. A. Mitchell, Memphis, Tenn. 


Southwestern Region 


1. G. Bentley, Oklahoma City, Okla. 
J. J. Dee, Houston, Texas 

M. L. Dickerson, Hodge, La. 

A. G. T. Moore, New Orleans, La. 
H. W. Roe, Tulsa, Okla. 

FE. tf. Thornton, New Orleans, La. 


Northwestern Region 


E. H. Berg, St. Paul, Minn. 

R. J. Henderson, Minneapolis, Minn. 
L. E. Luth, St. Paul, Minn. 

E. B. Smith, Minneapolis, Minn. 

F. B. Townsend, Minneapolis, Minn. 
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The following twenty members of the Board of Directors were 
elected to serve on the Executive Committee, who together with the 
Officers, Regional Vice Presidents, Chairmen of all Standing Committees 
and all Past Presidents will constitute the Executive Committee for the 
ensuing year: 


Chas. H. Beard, New York, N. Y. A. G. T. Moore, New Orleans, La. 
T. C. Burwell, Decatur, III. K. A. Moore, Detroit, ie 
Allen Dean, Detroit, Mich. W. A. Moore, New York, N. 
F. A. Doebber, Indianapolis, Ind. R. J. Newberry, New York, N. y. 
N. W. Ford, Hartford, Conn. H. D. Rhodehouse, Cleveland, Ohio 
Carl Giessow, St. Louis, Mo. Gordon Riley, Chicago, Ill. 
E. A. Jack, Pittsburgh, Pa. A. H. Schwietert, Chicago, III. 
t ev Luther, L6uisville, Ky. A. J. Sevin, Pittsburgh, Pa. 

* Lyons, San Tression, Calif. F. B. Townsend, Minneapolis, Minn. 
é A Mitchell, Memphis, Tenn. H. J. Wagner, Norfolk, Va. 


The Board of Directors elected as its Chairman I. F. Lyons, San 
Francisco, Calif. 

The Executive Committee elected as its Chairman Chas. R. Seal, 
Baltimore, Md., and as its Vice Chairman I. F. Lyons, San Francisco, 
Calif. 





JUDICIAL REVIEW OF I. C. C. ORDERS 


The Judicial Conference of Senior Circuit Judges has recommend- 
ed a revision of the method of reviewing orders of the I. C. C. by the 
substitution of review in the Circuit Courts of Appeal on a transcript 
of record instead of a direct review of the decision of the U. S. District 
Court (statutory three-judge court) by the Supreme Court of the 
United States, as presently provided under the Urgent Deficiencies Act. 
The Committee was appointed to draft legislation designed to carry out 
the recommendation. The Conference also recommended adoption of a 
bill, prepared by its Committee, providing a uniform procedure for 
convening statutory three-judge courts. 
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Rail Transportation 
By F. F. Estes, Editor 


Report of Examiners In Docket 28310 


Examiners Paul O. Carter and Wm. J. Koebel recently released the 
long-awaited proposed report in the Consolidated Freight Classification 
Investigation case, I. C. C. Docket No. 28310. In mimeographed form 
(75 legal-size pages), the report deals with the subject in much detail, 
and is accompanied by a number of tables. The report begins with the 
statement that it represents ‘‘the independent views, judgment, and 
recommendations of the examiners. Nothing herein has been directed 
or suggested by the Commission or a division thereof, or by any mem- 
ber of the Commission.’’ The syllabus of the examiners’ findings fol- 
lows : 


‘*Upon investigation into descriptions of articles, carload minimum 
weights, and ratings in Official, Illinois, Southern and Western Classi- 
fications applicable to transportation of property throughout United 
States, in interstate or foreign commerce, by rail or rail-and-water, 
found : 

**1. That assignment of non-uniform ratings to same article. differ- 
ent in terms of percentage relations between lawful class rates governed 
thereby, in one territory from that in another, for the future will make, 
give, and cause undue and unreasonable preference and advantage to 
extent and in manner specified. 

‘*2. That unlawful preference and advantage be removed by es- 
tablishment of uniform ratings throughout United States, to govern class 
rates that may be found lawful in Docket No. 28300, and ultimately 
remainder of class rates throughout country. 

**3. That, for purpose of assessing lawful class rates, freight should 
be classified according to classification principles, irrespective of meas- 
ure of Jawful rate level or levels in different territories. 

‘*4. That uniform classification shall provide specified thirty classes, 
ranging from classes 400 to 11 (representing percentages of first class) 
and stated as such in one or other of which every rating should be 
placed as agreed upon by respondents, subject to specified limitations ; 
but where uniform ratings cannot be agreed upon, they shall show cause 
in each instance why ratings unified according to method set forth will 
not be lawful. 

**5. That substantial uniformity exists in classifications as to de- 
scriptions of articles and carload minimum weights. 

**6. That duty is not imposed upon Commission to receive and con- 
sider evidence, and make findings, as to rating on each article descrip- 
tive item in classifications; general findings may be made regarding 
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classifications and territories as a whole under section 3(1) of Inter- 
state Commerce Act.’’ 


The proposed report states that it deals only with the classification 
matter involved in Docket 28310, but that a proposed report in Docket 
28300 dealing with the general Class Rate Investigation will be later 
issued, although no indication is given as to whether the latter report 
will be released soon or not until sometime after the first of the year. 





Suspension of State Train Length Laws 


The Interstate Commerce Commission, in a report and order made 
public on November 19, in Ex Parte No. 156, upheld its authority under 
its present emergency powers to suspend the operation of State laws 
limiting the length of trains. It found that Service Order No. 85, of 
September 11, 1942, setting aside enforcement of such laws in various 
States was issued in accordance with the national transportation policy. 
The decision of the Commission resulted from petitions filed by the 
Railroad Brotherhoods to have the Service Order vacated. 





Equalization of Freight Rates 


Senator Stewart has petitioned the I. C. C. for permission to inter- 
vene in an attempt by Southern Governors seeking removal of allegedly 
discriminatory inter-regional freight rates. In a letter to the I. C. C., 
Senator Stewart said ‘‘I feel there is need for new emphasis on the 
proposition of Congressional intent as to equalizing freight rates in the 
passage of the 1940 Transportation Act.’’ 





Multiple Rail Shipment Rule Suspended 


The new rail carrier rule making shippers liable for the safe trans- 
portation of multiple shipments has been suspended by the Interstate 
Commerce Commission and assigned for hearing in Chicago Dec. 18 
under investigation and suspension Docket 5268. 

Complaints which promoted the rule’s suspension centered mainly 
on Paragraph B. This provides that shippers be responsible for loading 
multiple carload shipments so that a consignee at an intermediate desti- 
nation can remove his shipment without damage to the remaining ship- 
ment. It further held the shipper liable for restowing and rebracing of 
the remaining shipment and for its safe transportation to the final 
destination. 

Railroads justified the new rule on order No. 18-A issued by the 
Office of Defense Transportation, which requires maximum loading of 
railroad freight cars and provides that rail carriers publish specific 
tariff rules governing the restowing or rebracing of carload freight at 
intermediate destinations. 
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Coal Rates to Virginia Points 


The I. C. C. has released report on further hearing in Docket 
27648 (and related cases), Ashland Coal & Ice Co., Inc., et al., vs. At- 
lantic Coast Line Railroad, et al. Involved in the proceedings were the 
rates on bituminous coal from mines in Virginia, West Virginia and 
Kentucky to points in Virginia known as the $2.65 destination group. 
Modifying its previous report in part, the Commission now finds that 
the rates assailed in the various complaints involved were not unrea- 
sonable in the past, and to points in the $2.65 group east of a line drawn 
from north to south through Doswell, Richmond, Hopewell, Petersburg, 
Jarratt and Emporia, are not now unreasonable. The Commission fur- 
ther finds that for the future the rate from the base groups (Pocahontas) 
will be unreasonable: (1) to points in the $2.65 destination group on 
and west of the line above described, to the extent that it may exceed 
$2.45; and (2) to Lynchburg and Rivermont, to the extent that it may 
exceed $2.05. The Commission assumes that defendants will desire to 
continue present origin differentials, and accordingly made no finding 
in respect of the rates from the differential districts. To the foregoing 
rates found reasonable for the future, the Commission says may be 
added the so-called emergency charge authorized in General Com- 
modity Rate Increases, 1937, which amounted to 10 cents per ton. 





October Income of Class | Railroads 


Class I railroads of the United States in October, 1943, had an 
estimated net income, after interest and rentals, of $76,600,000 com- 
pared with $135,538,275 in October, 1942, according to reports filed by 
the carriers with the Bureau of Railway Economics of the Association 
of American Railroads and made public December 2. Class I railroads 
in October, 1943, had a net railway operating income, before interest 
and rentals, of $113,083,851 compared with a net railway operating in- 
come of $184,779,795 in October, 1942. (October is the fifth consecutive 
month in which the net earnings of the carriers has shown a decline.) 

Operating revenues for the month of October totaled $796,282,011 
compared with $745,584,148 in October, 1942, while operating expenses 
totaled $513,570,515 compared with $516,430,354 in the same month 
last year. 

Class I railroads in the ten months ended on October 31, 1943, had 
a net railway operating income, before interest and rentals, of $1,188,- 
410,005 compared with $1,161,080,771 in the same period in 1942. Those 
same railroads in the first ten months of this year had an estimated net 
income, after interest and rentals, of $778,800,000 compared with $709,- 
230,885 in the corresponding period of 1942. 

In the twelve months ended October 31, 1943, the rate of return 
on property investment averaged 5.59 per cent compared with a rate of 
return of 4.92 per cent for the twelve months ended October 31, 1942. 
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Revenue Ton-Miles 


Railroads of Class I in the United States handled about three per 
cent more ton-miles of revenue freight in October 1943, than was hand- 
led in the corresponding month of 1942. 

In the first ten months of 1943, Class I railroads performed ap- 
proximately 15 per cent more revenue ton-miles of service than in the 
same period of 1942, 55 per cent more than in the same period of 1941, 
and 123 per cent more than in the first ten months of 1939. 

The following table summarizes revenue ton-mile statistics for the 
first ten months of 1943 and 1942: 








1943 1942 % increase 

8 Months ---_-_ -___ 478,800,671,000 405,738,753,000 18.0 
September __ __--_-- a 62,900,000,000 58,155,496,000 8.2 
Gene? ............ b 64,000,000,000 62,160,196,000 3.0 
10 Months ___-_-_ 605,700,671,000 526,054,445,000 15.1 





a Revised estimate. 06 Preliminary estimate. 





Equipment on Order 


Class I railroads on November 1, 1943, as reported to the Car Ser- 
vice Division, had 34,092 new freight cars on order, the A. of A. R. has 
reported. On the same date last year they had 30,004 on order. 

Of the total number on order on November 1, this year, there were 
10,448 plain box, 3,025 automobile box, 4,980 gondolas, 12,824 hoppers, 
1,200 refrigerator, 200 stock, and 1,415 flat cars. 

Railroads also had 1,039 locomotives on order on November 1, this 
year, which included 426 steam, three electric, and 610 Diesel locomo- 
tives. On November 1, 1942, they had 779 locomotives on order which 
included 289 steam and 490 electric and Diesel. 

Class I railroads put 23,714 new freight cars in service in the first 
ten months of 1943, compared with 58,346 in the same period last year. 
Those installed in the ten months of 1943 included 11,994 hopper, 8,169 
gondola, 2,346 flat, 136 automobile box, 1,015 plain box, four refriger- 
ator, three stock, and 47 miscellaneous freight cars. 





Passenger Traffic Statistics of Class | Steam Railways 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has released Statement No. M-250 relating to passenger traffic statistics 
of Class I steam railways in the United States for the seven months ended 
with July 1943, as compared with the same months in 1942. The aggre- 
gates and averages are as follows: 
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AGGREGATES 


% 
1943 1942 Change 
Passenger Revenue 
In Coaches ---~.-------- $ 543,509,459 $ 240,129,934 +1263 
In Parlor & Sleeping Cars 329,067,894 214,431,215 + 53.5 


Revenue Passengers Carried 
Be GG oc cnnecee 288,851,520 165,861,393 
In Parlor & Sleeping Cars 32,956,944 23,359,487 


Revenue Passengers Carried 1 Mile 
In Coaches -_____-__-_-- 31,063,726,141 13,612,530,778 +128.2 
In Parlor & Sleeping Cars 13,852,352,658  8,882,941,530 + 55.9 


AVERAGES 

Revenue Per Passenger-Mile 

> ee 1.75¢ 1.76¢ — 0.6 

In Parlor & Sleeping Cars 2.38 241 — 12 
Revenue Per Passenger Per Road 

i NEE soak nceplispsitinsenite-tisancs $1.88 $1.45 + 29.7 

In Parlor & Sleeping Cars 9.98 918 + 8.7 
Miles Per Passenger Per Road 

2s GD nna cemmed—enane 107.5 82.1 + 30.9 

In Parlor & Sleeping Cars 420.3 380.3 + 10.5 





Railway Employees 


Class I steam railways excluding switching and terminal com- 
panies had 1,367,817 employees at the middle of the month of October, 
the Interstate Commerce Commission announced on November 11th. 
This was an increase of 3.49 per cent above October last year but a 
decrease of .49 per cent below September, 1943. 





Steam Railway Accidents 


The I. C. C. has reported that there were 12,115 train accidents in 
the 9 months ended September 30, 1943 as compared with 9,472 in the 
same period in 1942. There were 3,677 persons killed and 44,282 in- 
jured during the first nine months of 1943 as compared with 3,939 
killed and 33,619 injured in the same period of 1942. 





1. C. C. Accident Report 


The I. C. C. in a recent accident investigation report, made the fol- 
lowing observation : 
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‘‘This accident was the direct result of the long-standing practice 
of permitting oral information to be given to inferior trains relative to 
the movement of superior trains, instead of issuing train orders as pre- 
seribed by the book of operating rules. Operating officials are respon- 
sible for such practices. If, the rules had been enforced the crew of the 
inferior train in this case would not have permitted the switches of the 
cross-overs to be lined for the movement of their train to the main track 
on the time of the superior train without protection, and the accident 
would have been averted.’’ 





Salaries of Railway Officials 


The Bureau of Transport Economies and Statistics of the Inter 
state Commerce Commission made public on November 11, a study show- 
ing salaries of Class I steam railroad officials who received compensation 
of $10,000 or more annually in 1942. According to the report, there were 
142 railways which reported salaries of $10,000 or more but the aggre- 
gate of such salaries was only 71/100 of one per cent of the total com- 
pensation of the employees of those roads. There were 26 railroads 
which had no officials receiving as much as $10,000 a year. 





A. of A. R. Car Service Division Appointment 


Appointment of Henry E. Stringer as Assistant to the Chairman of 
the Car Service Division of the Association of American Railroads was 
announced recently. Mr. Stringer, for many years Vice-President of 
the Hydraulic Press Brick Company, will assist in the handling of 
Shippers’ Advisory Board work, including the activities of the Car 
Efficiency Committees which have been established throughout the 
country. 





N. R. A. B. Cases 


The First Division of the National Railroad Adjustment Board has 
announced that on October 30, it had 5,412 cases awaiting decision. The 
Board had heard 944 of these, of which 127 are deadlocked. 





Transportation Tax Amendment 


The President on November 4 signed H. R. 3338, which amended 
Sec. 3475 (b) of the 1942 Revenue Act relating to the transportation 
tax. This legislation is now Public Law No. 180. The new amendment, 
in addition to removing the exemption from the transportation tax on 
shipments via the Federal Barge Lines, also provides that prepaid 
shipments to governmental agencies would be exempt from the tax, 
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whieh at present must be paid by the shipper, and in turn the shipper 
has heretofore been compelled to take his chance on collecting from 
the government agency. The new amendment took effect Dec. Ist, 1943. 





Stickell Routing Case 


The Pennsylvania Railroad Co., and 12 other rail carriers have filed 
a petition in, the Federal court for the Maryland district, asking a tem- 
porary stay or suspension of the Commission’s order in No. 28647, D. A. 
Stickell & Sons, Inc. vs. Alton Railroad Co., et al., and, after hearing 
a decree permanently enjoining enforcement of the order. In that 
proceeding, the Commission, Division 2, prescribed through routes from 
Chieago, Ill., St. Louis, Mo., East St. Louis, and Cairo, Ill, to destina- 
tions on the Pennsylvania Railroad Co. east of York, Pa., and Fulton 
Junction (Baltimore), Md., and between New York, N. Y., and Cape 
Charles, Va., inclusive. 

The petition said that joint through rates applied from points of 
origin in central territory and from the aforementioned market points, 
to all points in trunk-line territory. The rates, it said, were restricted 
by the carriers to apply over certain routes, and that they did not apply 
on traffie originating in central territory or west thereof destined to 
points on the Pennsylvania, unless the Pennsylvania received the traffic 
at or west of Pittsburgh or Buffalo. 

The petition said the B. & O. and the Pennsylvania maintained 
transit arrangements at Hagerstown restricted as at other points in 
trunk-line territory on their lines. The routes of the two roads, it said, 
through Hagerstown, embraced out-of-line hauls of 48 and 149 miles, 
respectively. Charges in addition to the joint through rates applied for 
the out-of-line service it said, and that D. A. Stickell & Sons, before 
the Commission, had not questioned the reasonableness of the Penn- 
sylvania’s out-of-line charges when such service was performed, but ‘‘the 
objective of its complaint was to escape such charges through the pre- 
scription of through routes via Hagerstown which would not involve out- 
of-line service.’’ 

No railroad which was a defendant in the proceeding before the 
Commission, the petition said, had consented that the Commission might 
require it to short-haul itself and that the Commission’s order was in 
violation of section 14(4) of the Interstate Commerce Act in that it re- 
quired one or more defendant railroads, without their consent, to par- 
ticipate in the prescribed new through routes, and thereby to short-haul 
themselves, without having made a, precedent and valid finding that the 
through routes prescribed were ‘‘needed in order to provide adequate 
and more economic transportation. ’’ 

The case was docketed as civil No. 2091, Pennsylvania Railroad Co., 
et al. vs. United States of America. 
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Land Grant Divisions Suit 


A restraining order and fina] injunction enjoining certain eastern 
railroads from establishing a new freight land grant equalization agree- 
ment, covering divisions of revenue between eastern and southwestern 
roads derived from government military and naval freight moving under 
joint land grant rates, is sought in a suit filed in United States District 
court at St. Louis by the Missouri Pacific, Frisco and St. Louis South- 
western railroads. Defendants named in the petition are the Baltimore 
and Ohio, New York Central and Pennsylvania. 





Revenues of Pipe Line Companies 


The I. C. C. has announced that large Pipe Line Companies in the 
U. S. during the third quarter of 1943 had transportation revenues of 
$68,417,356 as compared to $59,009,167 during the same period of 1942, 
an increase of 15.9 percent. There were transported on these lines 
during the third quarter of this year, 502,707,874 barrels of oil. 





ABANDONMENTS AND ACQUISITIONS AUTHORIZED 


DANVILLE & MOUNT MORRIS RAILROAD CO.—F inance Docket No. 14847—Au- 
thorized to abandon portion of line in Livingston County, N. Y. 


DENVER & RIO GRANDE WESTERN RAILROAD COMPANY—Finance Docket No. 
14342—Certificate issued permitting abandonment of that portion 
of its Tintic branch line of railroad extending from Eureka to end 
of track at Silver City, approximately 3.49 miles, and also abandon- 
ment of line of railroad known as Mammoth Mill Spur from con- 
nection with Tintic branch near Mammoth Junction to end of track, 
approximately 0.85 mile, all in Juab County, Utah. 


INTERNATIONAL-GREAT NORTHERN RAILROAD COMPANY—F inance Docket No. 
14080—Certificate issued permitting abandonment of branch line 
extending northerly from main line connection at Navasota to Mad- 
isonville, approximately 44.7 miles, in Grimes and Madison Counties, 
Tex. 


LOUISIANA & ARKANSAS RAILWAY COMPANY—Finance Docket No. 14326— 
Acquisition by the Louisiana & Arkansas Railway Company of 
trackage rights over the second of two parallel main tracks of the 
Vicksburg, Shreveport & Pacific Railway Company, the Yazoo & 
Mississippi Valley Railroad Company, lessee, in the city of Shreve- 
port, Caddo Parish, La., approved and authorized. 


MAINE CENTRAL RAILROAD COMPANY—Finance Docket No. 14344—Granted 
authority to purchase properties of the Portland & Ogdensburg 
Railway. 
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MIDLAND VALLEY RAILROAD COMPANY—Finance Docket No. 14345—Au- 
thorized to abandon a branch line in Sebastian County, Ark. 


MONONGAHELA RAILWAY COMPANY—Finance Docket No. 14312—Certifi- 
cate issued permitting abandonment of that portion of the Moser 
Run branch between Moser Run Junction and end of the branch 
at Edenborn, approximately 0.89 mile, in Fayette County, Pa. 


NORTHERN PACIFIC RAILWAY COMPANY—Finance Docket No. 14286—Cer- 
tificate issued permitting abandonment of that portion of its so- 
called Anaconda branch line of railroad extending from Stuart to 
Norton Junction, approximately 2 miles, in Deer Lodge County, 
Mont. 


PACIFIC ELECTRIC RAILWAY COMPANY—Finance Docket No. 14333—<Ac- 
quisition by the Pacific Electric Railway Company of trackage 
rights over the line of railroad of the Southern Pacific Railroad 
Company, the Southern Pacific Company, lessee, between a point 
near Baldwin Park and Lone Hill, in Los Angeles County, Calif., 
approved and authorized. 


WEST SHORE RAILROAD COMPANY ET AL.—Finance Docket No. 14190— 
Certificate issued permitting abandonment, and abandonment of 
operation by New York Central Railroad Company, lessee, of that 
portion of Chenango branch extending from Oran to Cazenovia, 
5.7 miles, all in Madison and Onondaga Counties, N. Y. 





REORGANIZATIONS AND FINANCING 


ATLANTA & CHARLOTTE AIR LINE RAILWAY COMPANY—F nance Docket No. 
14360—Authority granted to the Atlanta & Charlotte Air Line Rail- 
way Company to issue not exceeding $15,000,000, principal amount, 
of first-mortgage 334-percent bonds, and $7,850,000, principal 
amount, of second-mortgage 334-percent bonds; and to the South- 
ern Railway Company to assume obligation and liability in respect 
of the interest on these bonds, and the sinking-fund payment for 
the first-mortgage bonds; said first-mortgage bonds to be sold at 
99.039 percent of par and accrued interest from November 1, 1943, 
and the proceeds used to pay in part outstanding bonds totaling 
$20,000,000, which will mature July 1, 1944; said second-mortgage 
bonds to be delivered to the Southern Railway Company in pay- 
ment for advances of $5,000,000 to retire outstanding bonds, and of 
approximately $2,850,000 for sinking-fund payments under the pro- 
posed first mortgage of the Atlanta & Charlotte Air Line Railway 
Company. Modification of lease agreement under which Southern 
Railway Co. operates properties of Atlanta & Charlotte Air Line 
Railway Co. also approved and authorized. 


ATLANTIC & ST. LAWRENCE RAILROAD—Finance Docket No. 14337—Pur- 
chase from Canadian National Railway Co. of line of railroad from 
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Island Pond, Vt. to Canadian boundary and modification of exist- 
ing lease of Canadian National Railway Co. of properties of A. & 
S. L. approved and authorized; authority also granted to issue $6,- 
286,000 of capital stock, consisting of 62,860 shares of par value of 
$100 each, and one 4-percent 30-year first-mortgage bond in princi- 
pal amount of $3,438,000; stock to be issued to replace sterling 
shares, to acquire elevator property, and to reimburse Canadian 
National Railway Co. for advances made for improvements to De- 
cember 31, 1942; and bond to be issued to purchase the line of rail- 
road, above described, from Canadian National Railway Co., and to 
refund $3,000,000, principal amount, of past-due 6-percent mort- 
gage bonds. 


CENTRAL OF GEORGIA RAILWAY COMPANY—F nance Docket No. 14380—An- 
thorized to issue not exceeding $1,243,512.54 of promissory notes to 
evidence the unpaid portion of the purchase price of certain equip- 
ment acquired under conditional-sale or lease contracts, the notes 
to be sold at $1,255,253. 


CHICAGO & NORTH WESTERN RAILWAY COMPANY—Finance Docket No. 
10881—-Approval granted to petition for maximum limit of $809,- 
234 for reasonable and necessary expenses, exclusive of fees and ex- 
penses of attorneys, incurred and to be incurred by the reorganiza- 
tion managers in carrying out and putting into effect the plan of 
reorganization. 


LITTLE MIAMI RAILROAD COMPANY—F'inance Docket No. 14300—Merger of 
properties of Columbus & Xenia Railroad Co. into Little Miami Rail- 
road Co. for ownership management and operation approved and 
authorized; also authorized to purchase properties of Dayton & 
Western Railroad Co.; acquisition of control by Pennsylvania Rail- 
road Co. through ownership of capital stock approved and author- 
ized. 


LITTLE MIAMI RAILROAD COMPANY—Finance Docket No. 14302—Authoriz- 
ed to issue not exceeding $1,786,200 of capital stock, consisting of 
35,724 shares of the par value of $50 each, to be delivered in ex- 
change, share for share, to the holders of an equal par value of 
capital stock of the Columbus & Xenia Railroad Co. in connection 
with merger of the latter into Little Miami Railroad Co. 


NEW YORK, CHICAGO & ST. LOUIS RAILROAD COMPANY—F nance Docket No. 
14373—Authorized to assume obligation and liability in respect 
of not exceeding $2,025,000 of New York, Chicago & St. Louis Rail- 

road second equipment trust of 1943, 244-percent serial equipment- 

trust certificates, to be issued by the Continental Illinois National 

Bank & Trust Co. of Chicago, as trustee, and sold at 99.39 percent 

of par and accrued dividends in connection with the procurement 

of certain equipment. 
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WABASH RAILROAD COMPANY—F'inance Docket No. 14376—<Authorized to 
issue promissory notes in the face amount of not exceeding $230,- 
303.66, payable to the order of the Boatmen’s National Bank of St. 
Louis, to be in the respective amounts, and to contain the provisions 
set forth therein, to be delivered to the said bank in evidence of 
but not in payment for the unpaid indebtedness under four con- 
tracts of conditional sale and lease as of October 30, 1943. 


WHEELING & LAKE ERIE RAILWAY COMPANY—Fiinance Docket No. 14367— 
Chesapeake & Ohio Railway Company authorized to purchase 60,- 
000 shares of common capital stock of Wheeling and Lake Erie Rail- 
way Company, and to purchase not exceeding 14,357 additional 
shares of capital stock of said company, common, preferred, or a 
combination of both. 





Florida East Coast Reorganization 


In an order made public on November 12, the Interstate Commerce 
Commission reopened for further hearing on December 15, the Florida 
East Coast Railway Company reorganization proceedings, Finance 
Docket No. 13170. The hearing, which will be conducted by Director 
Oliver E. Sweet, of the Bureau of Finance, will be held for the purpose 
of receiving evidence relating to modification of the plan as approved by 
the Commission and certified to the court. 





Wheeling & Lake Erie Ry. Co. Control 


In Finance Docket No. 14367 Division 4 of the I. C. C. has— 

1. Approved an authorized purchase by the Chesapeake & Ohio 
Railway Company forthwith of 60,000 shares of Wheeling & Lake Erie 
Railway Company common stock, upon the terms and conditions pro- 
posed, approved and authorized ; and 

2. Approved and authorized purchase by the Chesapeake & Ohio 
Railway Company hereafter of not exceeding 14,357 shares of Wheeling 
& Lake Erie Railway Company stock, common or preferred, or a combi- 
nation of both, upon the modified terms and conditions found just and 
reasonable, approved and authorized. 

The Commission has prescribed conditions in both instances. 





1. C. C. Service Orders 


No. 163—Effective Nov. 11, 1943. Directing that due to cave-in 
blocking tunnel on its line, the Denver and Salt Lake Railway Company 
be authorized to forward not exceeding ten cars of coal each week orig- 
inating at Craig, Colo., routed over its line, destined to the U. S. Naval 
Ammunition Depot at Hastings (Jeffers), Nebraska, via the D. & S. L. to 
Orestod, Colo., over the D. & R. G. W. through Dotsero, Colo., thence 
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over routes most available to expedite movement of this coal traffic and 
prevent congestion, without regard to routing thereof made by shippers 
or by carriers from which the traffic is received, or to the ownership of 
cars, and suspending and superseding only as conflicting with the di- 
rections of this order all rules, regulations, and practices of said carriers 
with respect to car service. This order to expire December 15, 1943, 
or at time tunnel is reopened, unless sooner vacated, changed or ex- 
tended. 


No. 164—Effective Dec. 12, 1943. Prohibits reicing more than once 
of refrigerator cars loaded with citrus fruits originating at points in the 
states of Arizona, California, Florida or Texas, and prohibits on and af.- 
ter December 12, 1943 any reicing of refrigerator cars loaded with citrus 
fruits originating in those states. Order further specified that with 
reference to citrus fruits originating in Florida, reicing shall not be per- 
mitted beyond Florence, 8. C., Aberdeen and Spencer, N. C., Augusta 
and Atlanta, Ga., Pensacola, Fla., and Montgomery and Birmingham, 
Ala. Order also prohibits salting of bunker ice on said citrus fruit 
shipments. 


No. 165—Effective Dec. 1, 1943—Prohibits use of refrigerator cars 
for canned goods transported to, from, or between points in the states 
of Alabama, Arizona, Arkansas, California, Florida, Georgia, Kentucky, 
Louisiana, Mississippi, New Mexico, North Carolina, Oklahoma, South 
Carolina, Tennessee, Texas, Virginia and West Virginia and the District 
of Columbia unless such shipments originate at, move through, or are 
destined to points in states north of those named. It is provided that 
said order shall not prohibit shipment of canned goods authorized under 
Service Order No. 104, as amended, but shipment of canned goods in 
giant refrigerator cars, as provided in Service Order No. 93, is prohib- 
ited in the territory above described. 


No. 166—Effective Nov. 27, 1943. Provides that carriers transport- 
ing fruit and vegetable containers and box shooks in carloads from 
Houston, Longview or Sherman, Texas, to destinations in the Texas- 
Rio Grande Valley may, at their option, furnish and transport not more 
than three RS type refrigerator cars with floor racks suitable for loading 
fruits and vegetables, in lieu of each box car ordered, subject to the car- 
load minimum weight which would have applied if the shipment had been 
loaded in a box ear. 





Amendments To or Cancellation of Previous Service Orders 


No. 96-B—Issued November 4, effective Nov. 8, 1943, vacating Ser- 
vice Orders Nos. 96 and 96-A, which dealt with movements of machinery. 


No. 120-G—Effective Nov. 6, 1943. Suspends the provisions of See. 
95.11 as amended of Service Order No. 120, which dealt with coal 
deliveries. 
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No. 138-A— Effective Nov. 11, 1943. Vacates Service Order No. 138, 
regarding freight routed over New York Central. 


No. 161-A—Effective Nov. 12, 1943. Vacates Service Order No. 
161, which prohibited icing of certain refrigerator cars. 


No. 162-A—Effective Nov. 1, 1943. Vacates Service Order No. 162, 
which froze anthracite coal on mine sidings. 





Rate Making and Rate Publishing Procedures of Common 
Carrier Rate Committees 


The Board of Investigation and Research through its Vice-Chair- 
man Robert E. Webb, and C. E. Childe, on November 24, transmitted 
to the President and to Congress its long expected report on the subject 
of rate making and rate publishing procedures of common carriers by 
rail, motor, and water. The report was prepared under the supervision 
of J. A. Little and Burton R. Clement, Transportation Specialists. The 
Board began its investigations in December 1942, following preliminary 
conferences with Federal and State government transportation authori- 
ties and representatives of principal common earrier associations as 
well as with representatives of the League through its Committee to 
Cooperate with Transportation Executives of which R. V. Craig, of 
Chicago, is Chairman. The investigation was made pursuant to Section 
302(b) of the Transportation Act of 1940 which authorized the Board 
to investigate or consider any matter relating to rail, motor or water 
carriers, which it deemed important to investigate for the improvement 
of transportation conditions and to effectuate the national transporta- 
tion policy as declared in the Interstate Commerce Act. 

Recognizing that rate bureaus are necessary and that existing 
law and regulations of the Interstate Commerce Commission have em- 
phasized the need for rate-making procedures initiated by the carriers 
themselves, the report cites certain abuses and recommends that organ- 
ization plans and procedures established by rate bureaus and committees 
be subjected to regulation by the Commission. 

The report further proposed that representatives of each type of 
regulated carrier—rail, motor, and water—be authorized to confer 
among themselves as to the form of rate-making organization to be main- 
tained, the methods of procedure to be followed, and the determination 
of rate questions submitted by shippers and carriers, all subject to ap- 
proval and control by the Interstate Commerce Commission. 

‘*With regulation by the Commission,’’ the report continues, ‘‘the 
procedure of such agencies could be better adapted to serve the affected 
shippers, carriers, and the public interest. Existing doubts as to the 
clear legality of these rate-making procedures of railroad and motor ear- 
riers explain in part the failure of the rail carriers to perfect their in- 
terterritorial rate-making arrangements * * *.’’ 
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Interests of shippers, carriers, and the public generally, the report 
continues, ‘‘will be best served by amendments of the Interstate Com. 
merce Act providing legislative standards for the regulation of rate- 
making and rate-publishing procedures and by giving to the Interstate 
Commerce Commission a broad grant of powers to regulate such carrier 
activities according to these standards.’’ 

According to the report, ‘‘the effect of such amendments would be 
relief from the prohibitions of Federal anti-trust laws as applied to rate- 
making and rate-publishing activities,’’ but the report emphasizes that 
such relief would apply ‘‘only to the extent that such activities con- 
form to the legislative standards and to such rules and regulations as 
the Interstate Commerce Commission may promulgate under them.” 
The report adds, however, that ‘‘collusive practices in restraint of trade 
and competition would still be subject to provisions of the Federal anti- 
trust laws.’’ 

The report suggests that the Commission should not participate in 
proceedings or deliberations of carriers in the initiation of rates, and 
that no regulations or procedure should operate to restrict the right of 
any individual carrier to change any rate, fare, charge, classification or 
tariff rule, regardless of the action of any association, conference, bureau, 
committee, or agent. 

Based on information furnished by carrier rate-making committees 
and tariff-publishing agents, the Board’s report reviews the organization 
plans and procedures of carrier rate-making bureaus and committees 
and suggests changes for the purpose of obtaining substantial Nation- 
wide uniformity in procedure, more expeditious handling of rate ad- 
justments, and better protection of shippers’ needs in appeal procedure 
with minimum delays and full recognition of the individual carrier’s 
right to reach its own decisions and take independent action. 

‘* Acts of Congress and decisions of the commissions and courts,”’ ac- 
cording to the report, ‘‘have high-lighted the ever increasing necessity 
for carrier conferences and agreements to carry both legislative policies 
and regulatory requirements into effect and to make possible the con- 
tinued furnishing of the transport facilities used in unprecedented vol- 
ume during the present war emergency.’’ 

The report contains approximately 160 pages in mimeograph form. 
Only a limited supply is available but it will be printed shortly as a 
House Document, and copies will then be available for interested parties. 





O. D. T. Inaugurates Campaign to Improve Freight Car Performance 


A nationwide campaign has recently been undertaken by the War 
Transportation Efficiency Committee, of which ODT Director Eastman 
is Chairman, the purpose of which is to secure a further 10 percent in- 
crease in improved freight car performance. Mr. Eastman recently ad- 
dressed the following letter personally to the heads of industries through- 
out the country explaining the need for a further saving in car-days, to 
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the end that there shall be sufficient transportation for the needs of 
all. The widest publicity for this program is most desirable in order 
to emphasize that there must be no letdown in the vigorous efforts here- 
tofore made to improve freight car performance; in fact, as Mr. East- 
man so ably states, these efforts must be accentuated. 


“The Office of Defense Transportation 
Joseph B. Eastman, Director 


OU NE ski sietesim Sinaia nsdn 


‘*As head of the Federal Agency charged by the President with 
responsibility for wartime domestic transportation, I feel I should call 
to your personal attention the fact that transportation as a whole in 
this country will be confronted, for a period extending over at least the 
next six months, with what promises to be very critical conditions. 

**T have asked the railroads and the shippers, as an aid to sur- 
mounting the difficulties before us, to join the Office of Defense Trans- 
portation in a concerted campaign to improve freight-car performance 
all along the line by a substantial amount. We are aiming at 10 per cent. 

‘‘Thus, far, we have had splendid cooperation in our conservation 
efforts. There has been resourceful work on the part of the railroads, 
their employees, and the shippers. Particularly outstanding has been 
the contribution of the traffic managers of industry. However, more 
must be done, for we have not yet reached the peak of the demand for 
transportation created by our expanding war effort, nor have we reached 
the peak of the difficulties in satisfying that demand. I am sure, also, 
that, fine as has been the work already done, it can be surpassed, if we 
all pull together. 

‘*A eritical transportation situation requires resort to either com- 
pulsory or voluntary measures. The compulsory approach means im- 
position of embargoes and priorities. In that regard, our views are the 
same as yours ; such action not only would disturb, and eventually retard, 
the whole traffic flow but might have serious, adverse effects upon indus- 
try. 

‘*Under the voluntary approach we must reach the desired goal 
through greater efficiency of operation. This is the approach we have 
adopted. The end can be achieved only if Government Agencies, the 
shippers, and the railroads now intensify every possible effort for im- 
provement of transportation performance. 

**T am asking you, as the responsible head of your company, to give 
us whole hearted cooperation in this ‘‘over-the-top’’ drive. For your 
information and action, I enclose copies of two statements made in 
furtherance of the present campaign. I urge you to issue appropriate 
instructions to your operating and traffic officials, to the end of con- 
tributing everything you can to the effectiveness of our program. I 
realize that this may at times involve sacrifices and expenditures, but it 
should be borne in mind that such costs will be far less than the losses 
your company would incur from incomplete transportation service. 
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‘‘It is my earnest hope that I shall have your vigorous support, 
which I assure you will help to safeguard the transportation of your 
materials and products. I will appreciate it if you will advise me of the 
action you take and send me copies of the instructions which you issue. 


Very sincerely yours, 


(s) JosepH B. Eastman 
Director’ 





Cotton Crop Estimate—1943 


The Agriculture Department estimated the 1943 cotton crop at 
11,442,000 bales, a reduction of 36,000 bales from the estimate made a 
month ago and 1,346,000 bales under the 1942 crop. 





Industry Decentralization Investigation 


The Senate Interstate Commerce Committee has reported favorably 
a Senate resolution authorizing the appointment of a special committee 
of seven Senators to investigate the effect of the centralization of heavy 
industry on interstate commerce. 

The special committee is empowered to make a study of proposals 
for industrial recentralization, particularly through the establishment 
of new or expanded facilities for the production of iron and steel. 

It will also investigate whether present centralization of industry 
‘‘inhibits or deters adequate use and development of natural resources 
or hampers the flow of commerce between States.”’ 

The resolution was submitted by Senator McCarran. 





Consolidation of Federal Control over Petroleum, Coal 
and Natural Gas 


Senator Reed has introduced legislation to centralize in two agencies 
all Federal authority relating to petroleum, coal, and natural gas. Pro- 
duction, distribution and transportation of natural gas and petroleum, 
now subject to the authority of six different government agencies, would 
be centralized in the Office of P. A. W. All Federal functions dealing 
with coal, also presently administered by six agencies, would he trans- 
ferred to the S. F. A. 
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Motor Transportation 
By J. Ninian Beaux, Editor 
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1. Holding Companies—Control of Motor Carriers 


The United States District Court at Baltimore, Maryland has re- 
versed the Interstate Commerce Commission in the case of Refiners 
Transport & Terminal Co.—Purchase of Marshall Transport Co. The 
Commission had dismissed the application on the ground that Refiners 
was controlled by Union Tank Car Co., which latter company was not a 
party to the application, Docket MC-F-1936. 

The Commission took the view that where an applicant was con- 
trolled by another party that the applicant and the controlling party 
should jointly apply for authority to acquire another carrier. See 
PRACTITIONERS JOURNAL, Volume X, Page 1079. 

The Federal Court held that mere stock control, without further 
participation in transportation matters, did not confer power and juris- 
diction on the Commission to require the stockholder to be a party to the 
application and submit to the jurisdiction of the Commission. It is 
probable that this case will be appealed to the Supreme Court. 





2. Railroad Applications—Motor Carrier Certificates 


_ The American Trucking Associations, together with a number of 
individual motor carriers, has brought suit in the United States District 
Court of Virginia, to set aside various I. C. C. orders granting motor 
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carrier rights to the Seaboard Air Line Railroad. Plaintiffs contend 
that the Commission erred in assigning the numerous applications of the 
Seaboard for hearing before Joint Boards because the applications taken 
together involve more than three states. 

A second question concerned the kind of proof which the railroads 
are required to offer. ATA contends that the Commission has granted 
railroads motor carrier certificates on the mere showing of railroad 
convenience as distinguished from public convenience and _ necessity, 
Hearings before Joint Boards were objected to on the ground that each 
Joint Board failed and refused to consider the competitive effect of other 
applications pending before other Joint Boards when such routes were 
joined together forming continuous routes. 

The Seaboard had more than 20 sub applications which were the 
subject of separate hearings. The case is of considerable importance 
because the Commission has made a practice of having railroad applica- 
tions heard by Joint Boards. The Railway Express Agency has filed 
more than 600 sub applications which have been heard by Joint Boards. 
The Joint Board procedure is said to deprive protestants of an op- 
portunity to show the competitive effect of the aggregate of the sub 
applications. 

In the ATA case against the Seaboard, both the United States and 
the Commission were named as defendants. The United States has 
answered and confessed error and admitted that the relief sought by 
ATA should be granted. The Commission is expected to answer and 
defend its action. Normally, suits against the Commission are defended 
by the Department of Justice; however, this case presents one of the 
rare instances in which the Department of Justice has refused to defend 
the action of the Commission and has taken side with the plaintiffs. 





3. Detroit-Cleveland Truck Ferry Suspended 


Truckers Steamship Co., which operated the truck ferry between 
Detroit and Cleveland has suspended operations due to lack of business. 
This operation received considerable public notice when the Office of 
Defense Transportation ordered over-the-road motor carriers to route 
their vehicles between Detroit and Cleveland via the ferry in order to 
save rubber and gasoline. The Interstate Commerce Commission and the 
Office of Defense Transportation brought an injunction suit to compel 
the motor carriers to use the ferry, however use of the ferry was opposed 
by the Teamsters Union. 





4. Unit Bargaining by Motor Carrier Labor Group 


The National War Labor Board has refused to take jurisdiction to 
compel a number of mid-western motor carrier labor groups to bargain 
as a unit. The Board held that the matter of bargaining units was 
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solely within the jurisdiction of the National Labor Relations Board. 
The National War Labor Board did direct the consolidation of the several 
groups for hearing and decision. It is probable that the matter of 
bargaining units in the trucking industry will come before the National 
Labor Relations Board. If that Board should hold that the mid-western 
labor groups should bargain as a unit the decision will have an important 
bearing on the status of the Labor Committee which was established by 
the American Trucking Associations at the recent convention in Chicago. 
The ATA Labor Committee held meetings of the various labor groups 
looking toward the coordination of the various interests of the industry. 





5. Alternate or Convenience Routes 


The jurisdiction of the Interstate Commerce Commission over alter- 
nate or convenience routes appears to have been confirmed by the refusal 
of the Supreme Court to review a decision by the Eighth Circuit Court 
of Appeals, in a case involving Consolidated Freightways, Inc. For a 
number of years Freightways has contended that it had the right to use 
the most direct route on closed-door operations regardless of whether 
such route was included in its certificate. 

In a criminal proceeding brought by the Commission, Freightways 
was able to secure acquittal on a charge of having operated without 
authority from the Commission. The Cireuit Court held that the ac- 
quittal in the criminal case was not a final adjudication of the issues. 
The Cireuit Court held that Consolidated had no right to operate over 
a direct or convenience route without I. C. C. approval. The Supreme 
Court has refused to grant certiorari and this has the effect of affirming 
the decision of the Cireuit Court. 





6. Joint Information Offices Taken over by O. D. T. 


The Office of Defense Transportation has concluded that the Joint 
Information Offices established by the trucking industry have not satis- 
factorily served the primary purposes of conserving equipment, rubber 
and gasoline, and for that reason those offices, will hereafter be operated 
by O. D. T. The managers of the Joint Information Offices have con- 
tended that the schedule of charges was too low to permit effective opera- 
tions, and on the other hand, many of the motor carriers have contended 
that the charges were too high. A few of the joint offices have been 
successful and it is probable that special arrangements will be made to 
continue those particular offices under private management. 





7. Equipment Leases 


_Ever since the Bureau of Motor Carriers issued Administrative 
Ruling No. 4 the question of equipment leases has been very troublesome 











230 1. C. C. PRACTITIONERS’ JOURNAL 





to the trucking industry. These troubles were aggravated in connection 
with the proper application of Social Security and Withholding Taxes, 
Administrative Ruling No. 4 has never been approved by the Commis. 
sion ; however it has been used by the Treasury Department in connection 
with claims against carriers for failure to pay Social Security Taxes. 
No standard agreement covering extra equipment has ever been ap- 
proved by either the Bureau of Motor Carriers or the Treasury Depart- 
ment. 

Certain motor carriers have employed counsel to draft a standard 
form of agreement and to have such agreement approved by the Treasury 
Department for the guidance of carriers in connection with their liability 
for Social Security and Withholding Taxes. Apparently realizing the 
importance of the question the Treasury Department has required the 
carriers to submit signed copies of the agreement involving cases of its 
actual use. The Treasury Department has also required counsel for the 
carriers to file a power of attorney showing authorization to present the 
question. 

In the case submitted to the Treasury Department the carriers seek 
approval of an agreement on a strictly independent contractor basis, 
which, if approved by the Treasury Department would relieve the ear- 
riers of the payment of Social Security Taxes and responsibility in 
connection with Withholding Taxes. 

The railroads are permitted to make independent contracts for truck 
services without assuming any liability for Social Security and With- 
holding Taxes and Administrative Ruling No. 4 has discriminated against 
the independent trucking industry. 





8. Associated Transport, Inc. Case Argued Before Supreme Court 


The case which was brought by the McLean Trucking Co., Inc., to 
set aside the Commission’s approval of the merger which resulted in the 
formation of Associated Transport Inc., has been argued before the 
Supreme Court. The McLean Company brought its suit in the Federal 
Court for the Southern District of New York and that Court upheld 
the Interstate Commerce Commission order. The Antitrust Division of 
the Department of Justice refused to support the Interstate Commerce 
Commission order and intervened in the case on the side of the plaintiffs. 





9. Board of Investigation and Research Reports on Rate-Making 


The Board of Investigation and Research has transmitted to Con- 
gress a special report on the subject of rate-making by rate bureaus. 
The Board advises that rate bureaus serve a useful purpose and urges 
Congress to enact legislation legalizing rate bureaus. The exact scope 
of the proper functions of rate bureaus under the Antitrust Laws has 
long been in doubt. 
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10. Certain Motor Carrier Employees Exempt from Overtime 


Drivers, drivers’ helpers, mechanics, and loaders employed by com- 
mon, contract, or private carriers engaged in transportation in interstate 
commerce are now considered by the Wage and Hour Division, Depart- 
ment of Labor, as exempt from the overtime provisions of the Fair Labor 
Standards Act under section 13(b)(1) according to a revised edition of 
the Division’s Interpretative Bulletin No. 9, made public recently. The 
Division’s position in extending the overtime exemption to these four 
types of employees of private carriers even though the Interstate Com- 
merce Commission has not yet found a need to regulate their employ- 
ment, an announcement said, was taken because of the decisions of the 
United States Supreme Court in the Southland Gasoline Company case 
and the ease of Walling vs. Jacksonville Paper Co. The announcement 
by the Wage and Hour Division also said that ‘‘the revised Bulletin 
also indicates that, in view of the amendment of May 16, 1942, to the 
Motor Carrier Act, drivers, driver’s helpers, mechanics, and loaders 
employed by motor carriers performing pick-up and delivery service for 
a railroad, express company, or water carrier are to be regarded as ex- 
empt from the overtime provisions of the Fair Labor Standards Act 
since May 16, 1942.’’ 





11. New England Truck Rate Increase 


The I. C. C. authorized 900 truck operators to increase by four per 
cent rates for shipment within New England and between New England 
and points in New York and New Jersey. 

Truckers had proposed a general increase of 12.5 per cent but upon 
protest of Government agencies administering the price stabilization 
program, the I. C. C. suspended the tariffs and ordered an investigation. 

The trucking concerns based their demands on higher operation 
costs including recent wage increases ranging from eight to 35 per cent. 





12. Truck Freight Increases 


The volume of freight transported by motor carriers in September 
showed a slight increase of 0.4 per cent over August and an increase of 
5.6 per cent over September, 1942. 

Comparable reports were received from 332 motor carriers in forty 
three States. The reporting carriers transported an aggregate 2,430,758 
tons in September, as against 2,422,020 tons in August, and 2,301,933 
tons in September, 1941. 

The ATA index figure, computed on the basis of the average month- 
ly tonnage of the reporting carriers for the three-year period of 1938- 
1940 as representing 100, was 193.72. The index for August was 191.35. 
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13. Motor Carrier Passenger Statistics—August 


The I. C. C. reports that Class I Motor Carriers of passengers had 
revenues of $38,323,342 in August, 1943 compared with $30,530,145 in 
the same mouth of 1942, an increase of 25.5 per cent. There were 51,917,- 
068 passengers carried in August, 1943 as compared with 38,410,853 
during August, 1942 a 35.2 per cent increase. 





14. Motor Carrier Passenger Revenues—2nd Quarter 


The I. C. C. reports that Class I motor carriers of passengers, during 
the second quarter of 1943, had operating revenues of $111,410,332, as 
compared to $79,154,990 in 1942, an increase of 40.7 per cent. Operating 
expenses amounted to $68,238,863 in the second quarter of 1943 com- 
pared to $52,899,387 in 1942, an increase of 29.0 per cent. 





15. Motor Carrier Property Revenues 


The I. C. C. has announced that Class I Motor Carriers of Property, 
during the second quarter of 1943, had operating revenues of $162,954,- 
179, an increase of 11.6 percent above the $146,035,306 in revenue for 
the same period in 1942. Expenses for the period were $153,846,507 in 
1943 as compared to $135,427,936 in 1942, an increase of 13.6 per cent. 
Net income after taxes amounted to $5,149,051 in 1943 as compared to 
$7,622,108 in 1942, a decrease of 32.4 per cent. 





16. Wage Increase for Truck Drivers 


The W. L. B. has granted wage increases to 7,500 over-the-road 
truck drivers employed in six southeastern States. The hourly rate was 
increased 10 cents to 75 cents and the mileage rate was raised from 2.5 
cents to 2.75, retroactive to last November 15. 

Widespread walkouts paralyzed motor freight throughout the area 
early in October because of W. L. B. delay in settling the case. The 
employees, represented by the International Brotherhood of Teamsters 
(AFL), had asked an hourly rate of 90 cents and a mileage rate of 3.04. 

The case involved 57 companies in Alabama, Georgia, Kentucky, 
Tennessee, Mississippi and Louisiana. If the companies should ask rate 
adjustments as a result of the wage increases, the W. L. B. said, the 
raises would not become effective pending investigation and approval of 
the companies’ application. 
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Freight Forwarder Regulation 


By Gites Morrow 
Commerce Counsel, Freight Forwarders Institute 


Statistics of Freight Forwarders 


The I. C. C. Bureau of Transport Economies and Statistics has re- 
leased Statement No. Q-950(QFF), containing a summary of revenues, 
expenses and statistics compiled from the quarterly reports of 54 freight 
forwarders for the second quarter of 1943. This is the second in a series 
of such reports. The statement for the first quarter of 1943 contained 
statistics for 46 forwarding companies. Forwarders having gross reve- 
nues of $100,000 or more per annum are required to make quarterly 
reports. 

According to the statement for the second quarter the reporting 
companies had transportation revenues for that period of $49,125,027. 
Their operating revenues totaled $10,459,381, and net income before 
provisions for income taxes amounted to $1,399,747. Net income for the 
group was $823,691. 

A total of 5,078,711 shipments were received from shippers, and the 
total tonnage aggregated 1,437,985 tons. 





Freight Forwarder Permits Issued 


By order dated November 22, 1943, in Docket FF-91, the I. C. C. 
has granted a permit to Texas Freight Co., Inc., authorizing it to operate 
in interstate commerce as a freight forwarder of commodities generally 
from points in Minn., Iowa, Mo., Tenn., N. Car., 8S. Car., and points in 
the United States east and north of such States, to points in Texas, and 
from points in Conn., N. Y., N. J., Ind., and IIL, to points in the St. Louis 
Commercial zone as determined in St. Louis, Mo.-East St. Louis, Il, 
Commercial Zone, 1 M. C. C. 656. 

By order dated November 4, 1943, the I. C: C. has granted a permit 
to lifschultz Fast Freight, based on its application in Docket No. FF-95, 
authorizing that company to operate as a forwarder of general commodi- 
ties (a) from points in Maine, New Hampshire, Vermont, Mass., and 
Rhode Island, to points in certain specified counties in Wisc. and IIL; 
to points in Lake County, Ind.; and to points along the west bank of the 
Miss. River from Dubuque to Keokuk, incl., in Iowa and (b) between 
points in Conn., N. Y., N. J., Pa., Dela. and Md., on the one hand, and 
on the other, points in the above-described destination territory. 

By order dated November 4, 1943, in Docket No. FF-129, the I. C. C. 
has granted a permit to J. T. O’Malley, d/b/a Northwestern Forwarding 
Co., authorizing operations as a freight forwarder of general commodities 
between points in Ill., Wise., Minn. and No. Dakota. 
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Freight Forwarder Permits Denied 


Docket No. FF-110, Houston Shippers Association: By order dated 
November 19, 1943, in the above-entitled proceeding, the I. C. C., Divi- 
sion 4, has denied the application of Houston Shippers Association for 
a permit to operate as a freight forwarder. 

In its report in this proceeding the Commission pointed out that ap- 
plicant is an association of about twenty merchants and jobbers dealing 
in diversified commodities at Houston, Texas. Prior to July 7, 1941, 
applicant had an arrangement with the ‘‘Morgan Line’’ whereby the 
steamship company received, at the Port of New York, general merchan- 
dise shipped from interior eastern points in less carload, consigned to 
applicant’s members at Houston. However, sufficient quantities were 
never received at the Port during any given sailing period to constitute 
carload shipments, and under the arrangement referred to the Morgan 
Line diverted applicant’s l.c.l. shipments to a freight forwarder for 
interloading with other shipments for application of volume rates. Since 
July, 1941, when the last vessel of the Morgan Line was requisitioned 
by the U. 8. Maritime Commission, applicant’s 1.c.1. shipments have been 
received by a freight forwarder at a New York pier for consolidation 
and interloading with other freight shipped in forwarder service by 
railroad to Houston. The Commission, therefore, concludes that appli- 
cant was not, in fact, forwarding as a freight forwarder traffic of its 
members, or traffic for the public generally, but as to past shipments has 
merely been availing itself of the service of freight forwarders. 

Applicant requested authority to commence freight forwarder opera- 
tions subject to Part IV of the Act immediately upon the resumption 
by the water lines of coastwise service between seaboard and Gulf Ports. 
If the permit were granted applicant proposes to incorporate and hold 
itself out to serve the public generally. The Commission points out, 
however, that Section 411(b) makes it unlawful for any person whose 
principal business is that of buying and selling articles or commodities, 
and whose business operations are of such a character that the services 
of a freight forwarder are commonly used in connection with the trans- 
portation of such commodities, to engage in service subject to Part IV. 
Under a proviso to that subsection, the Commission is authorized to 
issue a permit to any such person upon a finding that the proposed 
service will be consistent with the public interest and the national 
transportation policy. The Commission concludes that no evidence was 
submitted to support the finding required by the provisions of Section 
411(b). 

The Commission further found that applicant does not possess facili- 
ties or property assets of any kind; that with the exception of its 
manager it has no employees trained to conduct the business of a freight 
forwarder ; that it has not, since its organization, operated as a freight 
forwarder; and that its past and present operations are exempt from 
regulation under the provisions of Section 402(c) (1). 
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Docket FF-152, H. P. Matthews, d/b/a Consolidated Express Serv- 
ice: By order dated November 24, 1943, the I. C. C. has dismissed the 
above-entitled application upon the grounds that applicant voluntarily 
discontinued all operations as a freight forwarder on February 3, 1943; 
that he has no intention of resuming operations until after the war; and 
that applicant is not ready, able and willing to perform the services 
proposed. 

Docket FF-73, Atlantic Shipping Agency, Inc.: By order dated 
November 11, 1943, in the above-entitled proceeding, the I. C. C. has 
dismissed the application of this company for a freight forwarder permit 
on the grounds that applicant is engaged in arranging for transportation 
by rail through the United States in connection with the movement of 
wines and liquors between points in foreign countries, and that such 
operations are not within the scope of the definition of interstate com- 
merce as set forth in Section 402(a) (6) of the Interstate Commerce Act. 

Docket No. FF-109, Union Van Line, Inc.: By order dated Novem- 
ber 10, 1943, in the above entitled proceeding, the I. C. C. has dismissed 
the application of Union Van Line, Inc., for a permit to operate as a 
freight forwarder for the reason that applicant is engaged only in the 
transportation of used household goods and is not a freight forwarder 
by reason of the exemption provisions of Section 402(b)(2) of the 
Interstate Commerce Act. 











Water Transportation 


By R. GRANVILLE Curry, Editor 


Suit to Set Aside Commission’s Order in Coal City Towing Case 


Mississippi Valley Barge Line Co., Campbell Transportation Co., 
and American Barge Line Co., have filed suit in the United States Dis- 
trict Court for the Western District of Pennsylvania, seeking to set 
aside the Commission’s order in W-313, Coal City Towing Co. Contract 
Carrier Application. The petition brings in question the no-hearing 
procedure of the Commission in granting a certificate to the applicant 
to operate in the performance of general towage between port’ and 
points along the Allegheny and Monongahela Rivers, and the ‘Ohio 
River east of and including North Bend, Ohio. , 





Inland Waterways Corporation Subject to Transportation Taxes 


The President has approved H. R. 3338 making the amounts paid 
for transportation of property by the Government barge line subject to 
the transportation taxes in the Revenue Act. 





Jurisdiction of Charges of Port Terminal Operators 


Briefs are to be filed by January 10, 1944, in No. 29003, Jackson- 
ville Port Terminal Operators Association v. Alabama, Tennessee & 
Northern Railroad Corporation et al., involving a complaint of the 
Jacksonville operators against various railroads that the charges for 
wharfage, handling, and storage at Virginia, south Atlantic, and Gulf 
ports should be increased twenty per cent. 

An important question presented is as to the jurisdiction of the 
Commission to deal with charges as between line-haul carriers and 
terminal operators. The carriers contended that the Commission had no 
such jurisdiction. The O. P. A. objected to increases. 





Classification of Water Carriers Sought 


Detroit & Cleveland Navigation Co., Great Lakes Transit Corpor- 
ation, and Nicholson Universal Steamship Co. have filed a joint petition 
with the Commission, asking it to institute a special investigation under 
section 304(c) of the Interstate Commerce Act into the nature, charac- 
ter, and type of transportation services by water and to establish just 
and reasonable classifications of groups of common carriers by water 
and contract carriers by water. 


—236— 





M 
of grai 
nounceé 
ore ani 
712 bu 
this y« 
season 
ed to ‘ 


A 
minist 
Just | 
of shi 
Order 
Parke 
Presic 
Oetob 
formt 
minis 
sels 1 
tratio 
muni 
Just 
stand 














DECEMBER, 1943 237 





—_— 


It is represented in the petition that the request is made because of 
the different types of transportation services and facilities disclosed in 
the Columbia case in respect to operations on the Great Lakes. 





Export Freight 


There were 126,013 cars of export freight, excluding coal and grain, 
handled through United States ports in October, compared with 82,539 
cars in October last year, or an increase of 53 per cent. 

Export grain unloaded at the ports in October totaled 2,285 cars, 
compared with 2,540 in October, 1942, or a decrease of 10 per cent. 

In addition, the railroads handled 578 carloads of coastal freight 
in October this year, compared with 882 in the same month last year, or 
a decrease of 34 per cent. 





Record Lake Traffic 


More than 11,612,542 gross tons of iron ore and 23,877,460 bushels 
of grain were transported on the Great Lakes in October, the ODT an- 
nounced recently. The movement set a new October record for iron 
ore and an all-time monthly record for grain. This brought to 111,625,- 
712 bushels the total amount of grain carried on the Great Lakes so far 
this year or within 3,363,288 bushels of the record moved in the 1942 
season. The cumulative 1943 ore movement, including October, amount- 
ed to 76,784,357 gross tons. 





Just Compensation for Vessels Requisitioned or Chartered by 
War Shipping Administration 


Admiral Emory S. Land, Administrator of the War Shipping Ad- 
ministration, announced on December 7th that the Advisory Board on 
Just Compensation had reached a final determination of the problems 
of ship acquisition which had been referred to the Board by Executive 
Order. Members of the Board, Judge Learned Hand, Judge John J. 
Parker, and Judge Joseph C. Hutcheson, Jr., were appointed by the 
President of the United States through Executive Order 9387, dated 
October 15, 1943, to ‘‘establish fair and equitable standards, rules, and 
formulae of g=neral applicability for the guidance of War Shipping Ad- 
ninistration in determining the just compensation to be paid for all ves. 
sels requisitioned, purchased, chartered, or insured by the Adminis- 
tration.’’ The conclusions of the Board were transmitted in a com- 
munication addressed to Admiral Land, reading as follows: 

‘“We are herewith enclosing our report as the Advisory Board on 
Just Compensation. In it we have set forth in the form of rules the 
standards and principles to be observed, in respect of the valuation of 
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vessels requisitioned for title or use by the United States, and in the 
disposition of matters which have arisen and will arise in connection 
with the granting of insurance upon and the voluntary chartering of 
vessels. 

‘In arriving at the conclusions the rules embody we have bee, 
greatly aided by the material contained in Document 20, in the heari 
before the Bland Committee, and by the arguments and briefs filed at 
the public hearing held on November 26th and 27th. Because of the 
full and exhaustive character of these aids to our deliberations, our 
labors have been greatly lightened, the time required for them has been 
shortened, and our confidence in the correctness of the rules we have 
embodied in our report as our best judgment in the premises has been 
greatly enhanced. 

‘It seems appropriate to comment briefly on the Comptroller Gen- 
eral’s ruling of November 28, 1942. Contrary to the impression existing 
in, many quarters, the Comptroller General does not limit compensation 
in the case of requisitioned vessels to values existing on September 8, 
1939. That date is used merely as the starting point for the determin. 
ation of values. The necessity of allowing subsequent enhancement 
that is not ‘directly’ caused by economic conditions resulting from the 
emergency is specifically recognized by him. This standard does not 
necessarily exclude subsequent enhancement which directly reflects the 
economic changes incident to the improvement in general conditions 
since 1939. 

‘*It is obviously impossible to know without very extensive inquiry 
into the facts to what extent any enhancement in value was due to that 
cause, and the order which created the Board confined its duties to the 
establishing of ‘standards, rules and formulae.’ On this account we did 
not undertake to consider how far the rules we are submitting would in 
practice reach different results from the rules recommended by the 
Comptroller General. It is conceivable that in application the differ- 
ence might turn out to be far less than has at times been assumed, and 
that the dispute would appear to be more in the reasoning by which the 
problems were solved than in the answers reached. 

‘“We have been greatly impressed not only with the care and con- 
sideration which the record discloses that both you and the Comptroller 
General have given to the matters involved, but with the moderation 
and judgment exercised by all concerned in endeavoring to work out a 
solution consistent with the interest of the United States and the justice 
of the case. In closing we take this opportunity to record our great ap- 
preciation of the fact that this has been so.’’ 

The report referred to in the above communication sets forth the 
standards, rules, and formulae of general applicability to be followed 
by the Administrator, and reads as follows: 

‘*Pursuant to the order of the President of October 15, 1943, 


establishing it, the Board hereby ‘in accordance with the applicable pro- 


visions of the Constitution and the laws of the United States’ estab- 





lished ‘fair and equitable standards, rules and formulae of general ap- 
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the plicability for the guidance of the War Shipping Administration in 
“y determining the just compensation to be paid for all vessels requis- 


itioned, purchased, chartered, or insured by the Administration.’ 
- ‘“‘Rule 1. Just compensation for vessels requisitioned for title or 
" & for use is to be determined on the basis of value as of the date of tak- 


ry ing, subject to deduction on account of enhancement, if any, as here- 
; - jnafter set out in Rule 4, and with allowance for any loss on account 


of delay in payment from the date of taking, not exceeding the current 
‘hen commercial rate of interest. Value means value on the American 

” § market, not on foreign markets. 

‘‘Rule 2. In the case of requisition of foreign flag vessels under 
Public Law 101, just compensation should be determined as in the case 
wn of domestic vessels. i 
ti d ‘‘Rule 3. Where market value cannot be determined by sufficient 
sting § sales, or hirings of vessels of like character, made at or about the time 


ation of taking, it is to be determined by the Administrator from a consider- 
-% ation of cost of construction, acquisition cost so far as relevant, im- 
— provements, replacement costs, depreciation, earnings, physical condi- 
= tion, appraisals for insurance or other purposes, and any other relevant 
. ® Ff facts upon which a reasonable judgment as to value can be based. These 
; ss various matters are to ba given such weight by the Administrator, as in 
ste his opinion they are justly entitled to, in determining the price that 

would probably result from fair negotiations between an owner willing 
yuiry to sell and, a purchaser desiring to buy. 


that “Rule 4. From the value at the time of taking, there should be 
; the deducted any enhancement due to the government’s need of vessels which 
e did has necessitated the taking, to the previous taking of vessels of similar 
ld in § {PO oF toa prospective taking, reasonably probable, whether such need, 
; taking, or prospect, occurred before or after the declaration of the Na- 
r the . Pp : 
iffer. tional Emergency of May 27, 1941. Enhancement due to a general rise 
in prices or earnings, whenever occurring, should not be deducted. In 
the application of this rule neither the proclamation of Limited Emer- 
h the ct " - 
gency of September 8, 1939, nor the facts existing at that time, are in 
themselves of significance. The Board does not determine whether any 


ae enhancement after May 27, 1941, other than as enumerated above as 
ation deductible, should be excluded ; since the Board is advised that the value 
ah of ocean-going vessels was higher on May 27, 1941, than at the time 
atlids of taking, and that any enhancement since May 27, 1941, in vessels of 
t other types, not deductible under the foregoing, is attributable to a 


general rise in prices or earnings, and should therefore not be deducted. 
tlie “Rule 5. The enhancement clause of section 902(a) of the Mer- 
chant Marine Act of 1936, has no application to the valuation of char- 
lowed - 
tered vessels for the purpose of insurance. 


1943 “Rule 6. The enhancement clause of section 902(a) has no appli- 
; on tation to voluntary charters or purchases under Public Law 101. 
fond “Rule 7. In the event of loss due to a risk assumed by the United 


1 ap- States in connection with the use of any vessel where no valuation or 
other mode of compensation has been agreed to, just compensation should 
be determined on the basis of value on the date of such loss. Where a 
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redetermination or readjustment of rates or values is effected pursuant 
to the terms of a charter or other agreement, just compensation should 
be determined as of the date of redetermination. In both cases the de. 
termination is subject to deduction on account of enhancement, if any, 
as hereinabove set out in Rule 4. 

**Rule 8. Section 902(b) of the Merchant Marine Act of 1936, has 
no application to vessels merely because they have received mail sub. 
sidies under the Act of 1928. The section has application only to vessels 

‘which have received a construction-differential subsidy under Title Y 
of the Merchant Marine Act of 1936; and a mail subsidy is not a con- 
struction-differential subsidy within the meaning of section 902(b) of 
the Act. 

*“Rule 9. Valuations agreed upon by the Administrator and owner 
‘are binding, if not in excess of just compensation determined as above 
prescribed ; and settlements should be made on the basis of such valua- 
tions with an allowance for any' actual loss due to the delay in payment 
from the date when such settlements would have been made, if no ob- 
jections had been raised, not exceeding the current commercial rate of 
interest. 

‘Rule 10. Agreements fixing compensation for the title or use of 
vessels are not binding in the valuation of vessels of owners not parties 
to the agreements. Such valuations, however, if freely arrived at, may 
be considered along with other factors as some evidence of value.’’ 

Admiral Land stated that a further announcement as to the action 
taken upon the report would be made shortly. 





1. C. C. DECISIONS 


Operating Rights in Louisiana Granted—Evidence as to Operations 
in Other States Insufficient 


In No. W-825, Grizaffi Motor Company Applications, decided Nov- 
ember 1, 1943, Division 4 found, that applicants were entitled under the 
‘‘grandfather’’ clause to operate as a common carrier by towing vessels 
in the performance of general towage and by non-self-propelled vessels 
with the use of separate towing vessels in the transportation of com- 
modities generally, in interstate or foreign commerce, between ports and 
points along the inland and coastal waterways of Louisiana, other than 
the Mississippi River and its tributaries above Plaquemine. 

Claim to rights in other states was denied. The Commission said: 


‘*Although applicants also seek authority to serve points in 
Texas, Mississippi, Alabama, and Florida, the record contains n0 
evidence of specific operations by them in these States prior to 
January 1, 1940. Since that date the only operations shown were 
the towage of a barge from Morgan City to Pasadena, Texas in 
1940, and in 1942 the towage of a houseboat from Orange, Texas, 
to Morgan City, towage of pontoon cylinders from Vicksburg, 
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Miss., to New Orleans, La., towage of contractors’ equipment from 
Plaquemine to Sabine Pass, Texas, towage of a shrimp boat from 
Gulfport to Morgan City, towage of a dredge and pontoons from 
Morgan City to Panama City, Fla., towage of a dredge from Sabine 
Pass to New Orleans, and towage of contractors’ equipment from 
Morgan City to Natchez, Miss. Under section 309 applicants are 
not entitled to authority to continue operations in States other than 
Louisiana, because the foregoing operations do not establish that 
applicants were in bona fide operation therein on January 1, 1940. 
Furthermore, the record does not establish that such operations are 
required by the present or future public convenience and necessity.’’ 





Operation by Towing Vessels Authorized—Right to Perform 
General Freighting Denied 


Division 4 in No. W-484, Russell Towboat and Moorage Co. Con- 
tract Carrier Application, decided November 29, 1943, found that ap- 
plicant was entitled under the ‘‘grandfather’’ clause to continue oper- 
ation aS a common carrier by towing vessels in the performance of 
general towage between ports and points along the Columbia River and 
its tributaries between Longview, Wash., and Big Eddy, Oreg., in- 
dusive, but not including points on the Willamette River above Port- 
land, Oreg. 

The Commission stated that applicant also requested authority to 
engage in the performance of general freighting by means of non-self- 
propelled vessels with the use of separate towing vessels. In denying 
such authority, the Commission said: 


‘‘Applicant’s barges have been chartered almost exclusively 
to others and no specific reference is made in the record to any 
transportation of commodities in a freighting service by barge and 
towboat. Applicant is not, therefore, entitled to such authority un- 
der the ‘grandfather’ provisions of the act.’’ 








Recent Court Decisions 


By WarrEN H. WaGNER* 


Agreement to Waive Period of Limitation Invalid. 
Mid-State Horticultural Co. v. Pennsylvania R. R. Co. 


The Supreme Court of the United States, in reversing the Supreme 
Court of California, held that the period of limitation in section 16 
(3) (a) could not be waived by express agreement made before the 
period ended. (The decision was rendered November 22, 1943, in No. 
40) 

Three days before the period of limitation expired as to the first 
shipment, the shipper agreed not to plead the defense of any general or 
special statute of limitations if suit were filed by the carrier for freight 
charges. About two months later, but within the agreed time, the ship- 
per declined to pay the freight charges. Thereupon the Pennsylvania 
Railroad sued to recover the full amount of charges on a number of 
carloads of grapes shipped from California to points in New York and 
New Jersey. Notwithstanding the agreement, the shipper, throughout 
the litigation, contended that the statute prohibited maintenance of the 
action. Quoting at length from the decision : 


‘*In classical statement, the question has been posed as whether 
the section operates, with the lapse of time, to extinguish the right 
which is the foundation for the claim or merely to bar the remedy 
for its enforcement; and in this case, consistently with the pattern, 
the debate has moved back to whether the cause of action is one 
created by the statute or one arising from the common law, with the 
attributed consequence in the one case that the bar is absolute and 
invariable by any act of the parties, and in the other that it may be 
waived by contract or otherwise. Petitioner urges that the carrier’s 
common law right to collect transportation charges from the shipper, 
which was strictly contractual, no longer exists, but has been re- 
placed with one prescribed by the act. This, it says, now fixes the 
character and dimensions of the carrier’s recovery, including the 
time within which it may be had. Respondent however insists the 
act has not superseded, but has merely modified its common law 
contractual right ; and in this respect it asserts a distinction between 
eases, like this one, in which the carrier seeks the full amount of 
the transportation charges and others in which the suit is for only 
a part of them or in which the shipper sues the carrier to recover 
excess charges paid or damages for the charging of unreasonable 
rates. 

‘‘We do not think the decision should turn on refinements over 
whether the residuum of freedom to contract which the act leaves 
to the parties or the quantum of restriction it imposes constitutes the 





* At the time of going to press some of these decisions were available in type- 


written form only, and not yet reported. Therefore citation was impossible. 
(W. H. W.) 
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gist of the action. Origin of the right is not per se conclusive 
whether the limitation of time ‘extinguishes it’ or ‘merely bars the 
remedy’ with the accepted alternative consequences respecting 
waiver. Source is merely evidentiary, with other factors, of legisla- 
tive intent whether the right shall be enforceable in any event after 
the prescribed time, which is the ultimate question. The test of 
creation may aid when origin is clear. It is not conclusive when the 
source is hybrid, as is true of the carrier’s contract, which has be- 
come a complex or resultant of the former freedom of contract and 
statutory restrictions. It does not follow from the survival of the 
common law elements, as respondent maintains, that Congress did 
not intend the limitation to be absolute. And this seems impliedly 
conceded when the debate shifts, as it has, to whether the policy of 
interstate commerce legislation contemplates the one result or the 
other. This is the controlling question. Respecting it the consistent 
patterns of legislation followed in the act and of judicial decision 
in treating problems of time limitation and related questions arising 
under it furnish the more persuasive indicia of Congress’ intention. 

‘*Section 16 is an integral part of the interstate commerce act 
and of the comprehensive scheme of regulation it imposes. The act 
is affected throughout its provisions, with the object not merely of 
regulating the relations of carrier and shipper inter se, but of se- 
euring the general public interest in adequate, nondiscriminatory 
transportation at reasonable rates. Accordingly, in respect to many 
matters concerning which variation in accordance with the exigencies 
of particular circumstances might be permissible, if only the parties’ 
private interests or equities were involved, rigid adherence to the 
statutory scheme and standards is required. This ‘obviously may 
work hardship in some cases, but it embodies the policy which has 
been adopted by Congress in the regulation of interstate commerce 
in order to prevent unjust discrimination.’ Louisville & Nashville 
R. R. vs. Maxwell, 237 U. 8. 94, 97. 

‘*With setting in such a statute, section 16 expresses the specific 
policy of the act with reference to the assertion of stale claims. On 
the section’s face, this policy is one of uniformity and equality of 
treatment, as between carrier and shipper. The section contains not 
one, but several limitations. All are of short duration. They apply 
to various kinds of relief allowed in relation to matters governed by 
the act. These include proceedings before the Commission and in the 
courts, by both shippers and carriers. The several provisions are 
cast in uniform terms. Not all were brought into the section at the 
same time. But the legislative history shows a constant tendency 
toward making them uniform in time and the purpose of placing the 
carrier and the shipper on equal terms in this respect. Upon the 
face of the section nothing suggests that the limitations are to be 
given other than identical effects, except as the language specifies 
variations. In particular, contrary to respondent’s contention, there 
is no indication that, in applying the section, the carrier shall be 
given an advantage not allowed to the shipper or one, in some in- 
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stances, when the carrier is plaintiff, which it cannot enjoy in other 
Rather, the section’s terms, particularly in subdivision (a), thei 
uniformity in all the limitations, its legislative history, and its 
setting in a statute designed certainly as much for the shipper’s as 
for the carrier’s benefit and in so many respects to avoid discrim. 
inatory practices and effects, all point to uniform construction of 
the limitations imposed. And this, we think, is the effect of the 
decisions which have construed them or predecessor provisions. 

‘*With a single exception, Pennsylvania R. R. vs. Susquehanna 
Collieries Co., 23 F. 2d 499 (D. C.), the federal courts have not 
decided squarely whether an agreement such as is presented here js 
valid. In that suit to recover demurrage charges the court sustained 
and gave effect to the contract. But we think this is contrary to 
the general course of decision which has construed the section and 
predecessor limitations. 

‘““With the one exception, the decisions have fixed the pattern, 
in respect to a variety of issues relating to application of the limita- 
tions, that lapse of the statutory period ‘not only bars the remedy 
but destroys the liability.’ That is true of this court’s decisions and 
those of the inferior federal courts. It is true of suits by shippers 
against carriers and of suits by carriers against shippers. It is true 
with respect to every limitation imposed by section 16, unless that 
of subdivision (a) in favor of the carrier is to be excepted when its 
suit for the full amount of its charges, though not when it is for only 
part of them. 

‘‘The purport of the decisions is that Congress intended, when 
the period has run, to put an end to the substantive claim and the 
corresponding liability. The cause of action, the very foundation 
for relief, is extinguished. Thus, in A. J. Phillips Co. vs. Grand 
Trunk Western Ry., this Court held the objection to the timeliness 
of the shipper’s suit properly was raised by demurrer, and said that 
‘the lapse of time . . . destroys the liability . . . whether complaint is 
filed with the Commission or suit is brought in a court of competent 
jurisdiction.’ 236 U. S. 662, 667. And it assigned as a reason for 
this view ‘the requirements of uniformity which, in this as in 9 
many other instances must be borne in mind in construing the con- 
merce act,’ including the carrier’s obligations to adhere to the legal 
rate, make only lawful refunds, and refrain from discriminating 
among’ shippers ‘by silence or by express waiver, to preserve to the 
Phillips Company a right of action which the statute required should 
be asserted within a fixed period.’ Ibid. In United States ex rel. 
Louisville Cement Co. vs. Interstate Commerce Commission, 246 
U. S. 638, the conception of the Phillips case was applied to proceed- 
ings before the Commission, as the Phillips opinion had forecast. 
The Court held that the limitation goes to the Commission’s juris- 
diction, so that on the one hand it has no power to act when the time 
has expired, on the other mandamus will lie to compel exercise of the 
jurisdiction when the period has not passed. The other decisions 
cited above give effect to this pattern in various applications. 
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‘‘Respondent attempts to avoid the conclusion to which the 
pattern points by urging that when the choice of extending the 
period is the carrier’s rather than the shipper’s, opportunities for 
discrimination disappear; and the policy otherwise embedded in 
section 16 does not require enforcement of its terms. Rather, it 
says, to enforce them would violate the very policy upon which the 
Phillips case based the carrier’s immunity to suit after the period. 
And further to support this view, especially as it requires distin- 
guishing results favorable to the carrier from those adverse to it, it 
is said the legislative history of the incorporation into section 16 of 
the limitation upon the carrier’s recovery of its full charges requires 
it to be given a different effect from that given all other limitations 
created by the section. 

‘‘The argument is ingenious, but not convincing. In the absence 
of explicit direction, it cannot be assumed or inferred that Congress 
intended to adopt one policy for the carrier and another for the 
shipper, to give the former an absolute shield, the latter one pene- 
trable by all the devices and occasions which interrupt or extend the 
period of an ordinary general statute of limitations. Still less can 
it be implied that Congress intended the identical provision, sub- 
division (a), to work one way when the carrier sues only for part, 
another when it sues for the whole of its charges. That it is prohibit- 
ed to discriminate among shippers, in applying the section’s limita- 
tions, does not mean that in adopting them Congress intended to 
discriminate against all shippers in favor of the carrier. Nor does 
it mean the carrier may discriminate among shippers when it sues 
for all, but may not do so when it sues for only part of its charges. 
The fallacy is in assuming, first, that the section reflects only the 
act’s general policy against discrimination in respect to rates, re- 
bates, etc., and, second, that this would be made effective by treating 
the limitation as absolute to cut off the carrier’s liability, but vari- 
able when the shipper’s is involved. Neither assumption is true. 

‘That the section does involve the statute’s general policy 
against discrimination is clear from the opinion in the Phillips case 
and others cited. But this is true only so far as that policy is con- 
sistent with the particular policy laid down by the section, namely, 
that of strictly limiting the time within which claims may be assert- 
ed, as likewise appears from the decisions. In the Phillips case, 
there was no apparent clash between the two policies. Nor in this 
ease is there more than an apparent one. 

**TIt is true the effect of holding the period invariable will be, 
when it has run, to relieve the shipper entirely of paying; and thus 
the carrier, by agreeing not to sue until later, may in effect allow 
the shipper a preference. But it has this within its control. And 
the same effect may follow when the amount unpaid is only a part 
of the total, charge. It may follow in any case, whether the suit is 
for all or merely part, since the carrier, without agreement, may 
neglect or fail to sue and thus in effect allow the preference. Like- 
wise, when the shipper sues, the carrier may suffer judgment by 
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confession or default and so, in effect, accomplish the ‘preference,’ 
if the amount claimed is more than is rightfully due the shipper, 
When it is that and no more, allowing the carrier to escape by plead. 
ing the bar of the statute has the effect of permitting it to inflict 
discrimination, as respondent concedes the statute requires. 

‘‘The concession destroys its case. The consequences for dis. 
crimination are the same, whether the carrier or the shipper sues, 
since in the one case it may create a preference by foregoing suit, 
in the other by failing to defend. And it is as much an answer, in 
the one case as in the other, that the carrier’s failure to assert its 
rights would violate its duty to collect. That duty, and the results 
of failure to discharge it, may be the same, regardless of whether 
the carrier sues or defends depending upon whether the amount 
claimed is rightfully due. 

‘The paramount policy of section 16 is to secure promptness in 
collection. That policy would not be promoted by construing the 
period as variable when it works to bar the carrier’s claim but in- 
variable when the shipper sues. Nor does a legislative history which 
discloses a purpose to put carrier and shipper in equal position with 
reference to limitations of time sustain an inference that they are 





to be given effects favorable only to the carrier. 

‘“We are not unmindful of the hardships to respondent in the 
special circumstances, though petitioner asserts it would suffer equal 
hardship: if the decision were the other way. Nor do we ignore the 
strong equitable considerations which, in relation to other types of 
legislation not so permeated with provisions and policies for protect- 
ing the general public interest, might move against denying effect 
to such an agreement. But this case boils down to an old adage 
about sauce and geese, which need not be given citation. 

‘“‘The judgment is reversed and the cause is remanded for 
further proceedings not inconsistent with this opinion.’’ 


Necessary Parties to Application for Purchase of Motor Carrier. 
Marshall Transport Company, et al. v. United States. 


In MC F-1936, Refiners Transport & Terminal Corporation— 
Purchase—Marshall Transport Co., Inc., and Warren C. Marshall, the 
Commission dismissed the application on the ground that the Union 
Tank Car Company, which owns a majority of the stock of Refiners 
Transport, was not a party to the application. 

A three-judge Court (one dissenting) for the District of Maryland 
(in No. 2051) held that the Commission has authority to hear the ap- 
plication of Refiners Transport on the merits without the formal joinder 
of the Union Tank Car Company in the application. The court clearly 
indicated that it was not passing upon the merits of the application but 
confined its holding only to the question whether the Commission has 
authority to consider the application on proper construction of the 
statute as to necessary parties. 
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i 
Hrestriction of Motor Carrier Operations Over Certain Highways. 

rence,’ I rnsolidated Freightways, Inc. v. United States, 136 F. (2d) 921. 
shipper. ‘ nye et ore 
plead. Quoting from the syllabus of the decision of the Cireuit Court of 
nflict ,fAppeals for the Eighth Circuit : 

‘‘Interstate Commerce Commission’s interpretation of statute 
for dis. authorizing commission to regulate motor carriers and to designate 
ar sues, routes thereof as signifying highways where motor vehicles are re- 


1g suit, quired to operate and not areas between terminal points must be 
wer, in given due weight by court in prosecution against common carrier 
sert its by motor vehicle for operating on highways in interstate commerce 
results without certificate of convenience and necessity. 
vhether ‘‘The Interstate Commerce Commission acted within its power 
amount in refusing certificate of convenience and necessity to common car- 
rier by motor vehicle to operate over specified highways in inter- 
ness in state commerce under grandfather clause, and carrier, in operating 
ng the over such highways without required certificate, committed an 
but in- offense. ’’ 


Which § “Local” As Used in Fair Labor Standards Act. 
in with Gillette v. Rockland Coaches, 50 F. Supp. 617. 


alls The following is quoted from the syllabus of the decision of the 
in the § United States District Court for the Southern District of New York: 





> equal ‘“‘The provisions of Fair Labor Standards Act relating to 
yre the maximum hours and overtime have no application to employees of 
pes of common carriers by motor vehicle within Interstate Commerce Act 
rotect- who are connected with safety of operation. 
effect ‘‘The word local, as used in section of Fair Labor Standards 
adage Act exempting employees of motor bus carrier from benefits of the 
act, is not confined in its geographical aspect to operations adjacent 
od for to or within a commercial zone, but it is used with reference to op- 


erations in commerce. 
‘*A transit company which operated buses between municipal- 
ities in Rockland county, N. Y., Bergen county, N .J., and New York 
City, all operations being within about 25 miles from New York 
City, and which furnished transportation mainly to commuters to 
ion— New York City, was a local motor bus carrier, exempt from wage 
ll, the and hour provisions of Fair Labor Standards Act.’’ 


Union § Washer of Trucks Under Fair Labor Standards Act. 


finers Ht Hutchinson v. William C. Barry, Inc., 50 F. Supp. 292. 

vland § .. Quoting one of the headnotes in the decision of the United States 
ie ap- District Court for the District of Massachusetts : 

inder ‘The provision of Fair Labor Standards Act that maximum 
learly hours provisions of the Act should not apply to employee with re- 
n but spect to whom Interstate Commerce Commission has power of reg- 
n has ulation under Motor Carrier Act would not apply to employee who 
f the washed, loaded and drove trucks of employer engaged as motor 


carrier in interstate commerce in any week in which employee spent 
more than 50 per cent of his time washing trucks.’’ 














Supreme Court of The United States 


REVIEW OF CASES 


By CuARENCE A. MILLER 
(November 22, 1943) 


In No. 40—Maryland State Horticultural Company, Inc. v. Penn. 
sylvania Railroad Company, it was held that Section 16(3)(a) of the 
Interstate Commerce Act, which requires all actions at law by carriers 
for recovery of their charges to be begun within three years from the 
time the cause of action accrues, bars a suit at law to recover unpaid 
freight charges filed more than three years after the cause of action 
accrued notwithstanding the fact that a written agreement was entered 
into prior to the expiration of the three-year period to waive such lin- 
itation in consideration of the railroad’s forebearance to bring suit. 

In No. 48—Switchmen’s Union of North America v. National Med- 
tation Board, it was held that the National Mediation Board’s certi- 
fication of collective bargaining representative is not subject to judicial 
review. 

In No. 23—General Committee of Adjustment of Brotherhood of 
Locomotive Engineers v. Missouri-Kansas-Texas Railroad Company, it 
was held that the courts are within jurisdiction, under the Railway 
Labor Act, of a suit seeking declaration of engineers’ and firemen’s and 
carriers’ rights under a mediation agreement, entered into under the 
auspices of the National Mediation Board, by representatives of the 
craft of firemen and the carrier, when the agreement determines what 
persons shall be called to service in craft of engineers who are repre- 
sented by another organization and which relates to advancement of 
firemen to engineers and demotion of engineers to firemen’s positions, 
since, under the Railway Labor Act, the administrative remedy of 
mediation is exclusive with respect to such jurisdictional disputes. 

in Nos. 27 and 41—General Committee of Adjustment of Brother- 
hood of Locomotive Engineers v. Southern Pacific Company; and Griev- 
ance Committee of Brotherhood of Locomotive Firemen and Enginemen 
v. General Committee of Adjustment of Brotherhood of Locomotive En- 
gineers, it was held that the courts do not have jurisdiction of a dis- 
pute between collective bargaining representatives of engineers and fire- 
men relating to provisions of agreement between carrier and firemen 
concerning demotion of engineers to firemen and the calling of firemen to 
service as emergency engineers, or to provision that firemen’s organ- 
ization represents individual engineers in handling of grievances since 
these questions are not justiciable issues under the Railway Labor Act. 
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(December 6, 1943) 


In No. 65—Crescent Express Lines, Inc. v. United States, it was held 
that, under Section 208(a) of the Motor Carrier Act, 1935, the Inter- 
sate Commerce Commission may limit applicant under Grandfather 
Clause to the business being carried on on July 1, 1935, where applicant, 
om that date, operated vehicles between New York City and resorts 
during summer months. The Court held applicant could be limited to 
special operations, i. e., non-scheduled, door-to-door service in vehicles 
carrying not more than 6 passengers and driver, over irregular routes. 

In No. 48—Interstate Commerce Commission v. Hoboken Manufac- 
turers Railroad Company, the Court sustained an order of the I. C. C. 
dismissing complaint of switching railroad seeking an increase in di- 
visions of joint through rates on lighterage-free freight interchanged 
by the railroad with Seatrain Lines, Inc., where the railroad loads and 
unloads freight cars into and out of ships. The Court sustained the find- 
ing of the Commission that the railroad’s duty with respect to the car- 
riage ended when the cars were delivered at Seatrains’ cradle on the 
dock. The Court held there was substantial evidence to support the 
finding. 

In No. 485—Brotherhood of Railway and Steamship Clerks, Etc. v. 
United Transport Service Employees of America, et al., the Court 
granted petition for certiorari and reversed the judgment of the lower 
court upon the authority of the decisions under the Railway Labor Act 
handed down on November 22, 1943, as reported above. 


Petitions For Certiorari Denied 
The Court has denied petitions for certiorari in the following cases: 


No. 203—Barber v. Powell, in which the lower court held that an 
action instituted in a State court against Federal court receivers of a 
railroad corporation may be removed to the Federal court on the ground 
of diversity of citizenship based solely on receiver’s personal citizenship. 
The decision below is reported in 135 Fed.(2nd), 728. Certiorari de- 
nied October 11, 1943. 

In No. 101—Keeshin Motor Express Company, Inc. v. Interstate 
Commerce Commission, in which the lower court issued an injunction 
restraining a motor carrier operating in twelve States from charging 
les than I. C. C.-established rates, on amendment to complaint which 
originally sought injunction with respect to transportation between 
points in two States. The decision of the court below is reported at 
134 F.(2nd) 228. Certiorari denied October 11, 1943. 

In No. 96—Petty v. Missouri and Arkansas Railroad Company. 
The Supreme Court of Arkansas held that, under Arkansas law, a col- 
leetively bargained agreement providing that enginemen would not be 
discharged’ without a fair hearing before an officer of the railroad is 
wenforceable because unilateral in that the engineer did not agree to 
work. The decision of the court below is reported in 78 Ark. L. Rep. 
900, 167 S. W. 2nd, 895. Certiorari denied October 11, 1943. 
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In No. 333—Moore v. Illinois Central Railroad Company the lower 
court held a judgment recovery by a former employe of the railroad be. 
cause of a railroad’s discharge of a lien contrary to contract betwee, 
the railroad and the union is res judicata in a subsequent suit for dam. 
ages for such discharge accruing since date of prior judgment because Be 
the court and the litigants in the first suit treated it as one for all dam- (N 
ages growing out of breach of contract. The decision of the Court is re. 
ported at 136 Fed.(2nd) 412. Certiorari denied October 18, 1943. 

In No. 352—Consolidated Freightways, Inc. v. United States. The 
lower court held that an interstate motor common carrier, authorized C. 
by certificate to operate between two States, has no legal right to use Me 
alternative route between terminal points of its legal operations. The § Rooms 
decision of the court below is reported at 136 Fed.(2nd.) 921. Certiorari 
denied November 8, 1943. 


In No. 444—Osment v. Pitcairn. The lower court held that a switch. Ge 
man who was injured by a fellow employee while awaiting orders in a § ton, D. 
freight house was not entitled to recover under the Federal Employer’s (1 


Liability Act since the fellow employee’s conduct was outside the scope 
of his employment. It was shown that the injured switchman and his 
fellow employees were habitually addicted to rough-house play. The A 
decision of the court below, Supreme Court of Missouri, is dated June M 
7, 1943. Certiorari denied November 22, 1943. P 


Probable Jurisdiction Noted 
Probable jurisdiction has been noted in the following cases: 


105—East-Central Motor Carriers Association v. United States, 
October 11, 1943. 

453—United States v. Wabash Railroad Company, November 22, 
1943. 
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Meetings of Regional Chapters 





District No. 1 Chapter 


Bentley W. Warren, Chairman, 30 State Street, Boston, Mass. 
(Notice of the time and place of monthly meetings will appear later). 


Chicago Chapter 


C. R. Hillyer, Chairman, 135 South LaSalle Street, Chicago, Illinois. 
Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House. Chicago. 


District of Columbia Chapter 
George H. Muckley, Chairman, Transportation Building, Washing- 
ton, D. C. 
(The date and place of meetings announced by notice). 


Metropolitan New York Chapter 
A. C. Welsh, Chairman. 66 Court St.. Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 


Minneapolis Chapter 
(Ninth District Chapter) 
W. W. Gibson, President, 1144 Baker Building, Minneapolis, 
Minnesota. 


Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A., Min- 
neapolis. 


Pittsburgh Chapter 
John H. Wilharm. Chairman, G. T. M., Diamond Alkali Company, 
33) Smithfield Street, Pittsburgh, Pennsylvania. 
Meets: 7:30 P. M. Last Monday of each month. Traffic Club of 
Pittsburgh, Hotel William Penn. 





_N. B.: Each member shall be designated as a member of one of sixteen terri- 
torial districts into which the United States is divided by the Interstate Commerce 
Commission for the administration of the Motor Carrier Act. Unless a member, by 
written notice to the Secretary, signifies his intention to be known as a member of 
> other district, he shall automatically be a member of the district in which he 
resides. 

Members within each of the several districts may at their own expense with the 
approval of the vice-president of the district, organize and maintain district and local 
chapters which may send delegates to annual or other meetings of the Association. 
Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5, Article IV) 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939 JourNaL). 
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San Francisco Chapter 


R. F. Burley, Chairman, c/o McCormick 8S. 8. Co. Division of Pope 
& Talbot, Inc., 461 Market Street, San Francisco, 5, California. 
Meets: Commercial Club, San Francisco, California—quarterly, 


Southern California Chapter 


Roy 8. Busby, Chairman, 201 South Irving Boulevard, Los Angeles, 
4, California. 


\ 


<j 
So. 





Mr. Lee Cowles Speaks to Chicago Chapter on 
“The Battle of Washington” 


At the meeting of the Chapter on December 3rd, Mr. Lee Cowles, 
Traffic Manager of the Standard Oil Company of Indiana spoke on 
‘The Battle of Washington.’’ Mr. Cowles has been in Washington for 
the past year or two in the Government service. 





